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PETITION OF THE STATE OF SOUTH DAKOTA ACTING BY AND THROUH 

ITS DEPARTMENT OF TRANSPORTATION TO ENFORCE CANADIAN 
PACIFIC RAILWAY COMPANY’S INVESTMENT REPRESENTATIONS 

 
  
  The State of South Dakota acting by and through its Department of 

Transportation (“South Dakota” or “State”) files this Petition requesting that the Surface 

Transportation Board (“STB” or “Board”) enforce the investment representations made by 

the Canadian Pacific Railway Company (“CP,” “CPR” or “CPRC”)1 in this proceeding and 

in support hereof states as follows: 

 
PREFACE AND SUMMARY 

  In 2007, CP filed an application seeking the Board’s approval of its plan to 

acquire the Dakota, Minnesota and Eastern Railroad Corporation (“DM&E”) and DM&E’s 

wholly owned subsidiary the Iowa, Chicago & Eastern Railroad Corporation (“IC&E”) 

(collectively “DME”).  In its application, CP informed the Board that CP’s acquisition of 

DME would benefit both CP and DME’s shippers. 

                                                 
1 Unless otherwise noted, references to CP include affiliated corporate entities 

during the referenced time period. 
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  CP said that it would benefit because its acquisition of DME would permit 

CP to obtain profitable new business and efficiently serve new markets.  CP represented 

that DME shippers would benefit because they would obtain new single-system access 

throughout the combined CP/DME system and because CP would make substantial new 

capital investments in DME.   

  There were three different representations made to the Board about CP’s new 

capital investments:  (i) CP represented it would invest $300 million (including investment 

dollars previously budgeted by DME) in the first three post-acquisition years; (ii) CP 

represented it would invest $300 million (in addition to investment dollars previously 

budgeted by DME) in the first few years following its acquisition of DME; and (iii) the 

Federal Railroad Administration (“FRA”) informed the Board that, as part of the Safety 

Integration Plan (“SIP”) process, CP had represented it would expend $300 million in the 

first four post-acquisition years to upgrade all DME track to Class 3 standards.  

  CP’s proposed acquisition of DME was of great importance to South Dakota 

rail shippers.  DME operates the only east-west rail line traversing the entire State.  This 

line is vitally important because for many South Dakota shippers it is their only means of 

transporting their goods to market.  It is also critically important to communities located 

along the line that depend on adequate rail service as the backbone of their local 

economies. 

  South Dakota shippers, and local South Dakota communities, supported 

CP’s plans to acquire DME because they believed, and relied upon, CP’s promises that 

CP’s acquisition of DME would bring new single-system service options and the infusion 
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of new capital to improve DME lines in South Dakota.  The latter was of particular 

importance because many segments of the DME lines in South Dakota operated under 

significant speed and weight restrictions. 

  In 2008, the Board approved CP’s acquisition of DME.  In its approval 

decision, the Board cited CP’s promises of single-system service, as well as CP’s capital 

investment representations, as benefits to the shipping public.  The Board also denied all 

shipper requests for specific track upgrade conditions based on CP’s general representation 

that it would upgrade all DME track to Class 3 standards.  

  In December of 2012, CP did an about-face.  CP announced that it planned to 

sell or otherwise dispose of the DME line west of Tracy, MN.  The west-of-Tracy line 

includes the entirety of DME’s lines in South Dakota.  CP’s plans were of great concern to 

the State because, if implemented, they would have eliminated the single-system service 

benefits CP had promised South Dakota shippers, leaving shippers with only marginalized 

service and fewer competitive options than those that existed when DM&E first began 

operations in 1986.   

  CP’s plans also called into question whether CP had or would honor its 

capital investment representations.  Obviously, a carrier that plans to sell a line has little 

financial incentive to invest capital dollars in it.  Shortly after CP’s announcement, South 

Dakota’s Governor, the Honorable Dennis M. Daugaard, informed CP that CP’s plans 

would have substantial anti-competitive impacts on South Dakota shippers.  Governor 

Daugaard also asked CP to provide sufficient information so that the State could determine 

whether CP had honored its investment representations.   
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  In response, CP claimed it had made $316 million in investments in DME 

since 2008, but did not provide the detailed investment data necessary to verify this 

assertion; ignored its representation to invest $300 million (in addition to previously 

budgeted DME funds) in DME facilities; admitted that substantial portions of DME, 

including most of the DME lines west of Pierre, SD remained below Class 3 standards; and 

stated that it had no intention of upgrading all DME track to Class 3 standards.  Governor 

Daugaard then requested FRA to provide the same detailed investment data that CP had 

refused to provide.  In mid-July of 2013, FRA informed the Governor that FRA did not 

possess the requested information. 

  The State now turns to the STB.  The STB has broad authority to enforce 

CP’s compliance with CP’s investment representations.  The State requests that the Board 

exercise its broad enforcement authority here by taking the following enforcement actions: 

  The Board direct CP to provide the investment data 
and other information necessary to determine whether CP has 
adhered to the first two of its three investment representations.  
(As to the third representation, CP has already admitted that it has 
not upgraded all DME track in South Dakota to Class 3 
standards.)  The specific investment information the State seeks is 
identified in Attachment 1.   
   
  The Board direct CP to submit a verified statement 
addressing CP’s views on its compliance obligations.  For 
example, CP has said that it has no plans to upgrade all DME 
track to Class 3 standards, even though the Board relied on this 
representation in denying all individual requests for track 
investment conditions in its decision approving CP’s acquisition 
of DME. 
   
  The Board afford the State, and other interested 
parties, the opportunity to file comments responding to CP’s 
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submissions, and following its receipt of these comments, issue 
an appropriate enforcement order. 
  
  The Board adopt a 75 day procedural schedule 
calling for CP’s submissions to be made on day 30, with party 
comments following on day 75. 
  

  The Board has promised to be “vigilant in doing what we can to ensure that 

representations made by parties to our proceedings are actually honored.”2  The State 

respectfully asks the Board to exercise that vigilance here by granting the modest relief 

requested by the State.  There is good cause to do so.  

  South Dakota shippers and the Board relied on CP’s investment 

representations.  CP’s recent actions, including its proposed sale of the DME line west of 

Tracy, its failure to provide the State with requested capital investment information, and its 

failure to make track upgrades, raise serious questions concerning CP’s adherence to its 

representations.  It is now time for the Board to create a full data record (by ordering CP to 

produce the requested investment information), hear from all sides, and then issue an 

appropriate enforcement order.  

  The State submits two verified statements in support of this Petition, one 

from Dennis M. Daugaard, Governor of the State of South Dakota (“Daugaard VS”) and 

one from Harvey H. Stone, P.E. and John M. Ludwig, P.E. (“Stone/Ludwig VS”).  

 

 

                                                 
2 See CSX Corp., et al. – Control & Operating Leases/Agreements – Conrail Inc., et 

al., FD 33388 (STB served May 21, 2001) (“Conrail May 2001 Decision”), slip op. at 7.  
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I. 
BACKGROUND 

 
  The following background facts are pertinent. 
   
 A. DM&E is Created to Provide Vital Rail Service in 
  South Dakota (1986) 

 
  1. In the early 1980’s, the Chicago & North Western Transportation 

Company (“C&NW”) sought to abandon its rail line running east from Rapid City to 

Pierre, SD.3  This proposed abandonment was opposed by a broad coalition of South 

Dakota shippers whose livelihoods depended on the continuation of service on this line.4 

  2. Following the denial of C&NW’s abandonment request, South 

Dakota shippers and South Dakota governmental representatives worked diligently with 

C&NW to find a solution to meet C&NW’s and South Dakota shippers’ differing needs.5  

The solution came in 1986 in the form of C&NW’s sale of its main line between Rapid 

City, SD and Winona, MN to a new carrier called the DM&E.6  The sale also included four 

branch lines and the grant of incidental trackage rights.7  All told, DM&E acquired 

                                                 
3 See Roger Larson, Laying the Tracks for the Future, Huron Daily Plainsman, 

reprinted at 142 Cong. Rec. S11488-11489 (daily ed. Sept. 27, 1996). 
4 Id. 
5 Id. 
6 See Dakota, Minnesota and Eastern Railroad Corp.; Acquisition and Operation 

Exemption; Chicago and Northwestern Transportation, 51 Fed. Reg. 32,260 (Sept. 10, 
1986).   

7 Id. 
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operating rights over 965.7 route miles.  DM&E began operating over the main line in 

September 1986.8 

 B. DM&E Grows by Acquiring the Colony Line and  
  IC&E; Obtains Rights to Build into the PRB (1996-2006) 
 
  3. In 1996, DM&E expanded its operations by purchasing a Union 

Pacific Railroad Company (“UP”) line running between Colony, WY and Crawford, NE 

via Rapid City, SD.9  Most of this 203 mile north-south line, which is colloquially referred 

to as the “Colony Line,” is located in western South Dakota and serves South Dakota 

shippers in that area.  As the Board observed at the time, DM&E’s acquisition of the 

Colony Line would “provide shippers on the [Colony] line with single carrier service 

eastward through Minnesota” and “shippers will benefit from the efficiencies that will 

result from elimination of the [DM&E/UP] interchange.”10 

  4. In 2003, DM&E further expanded its operations by acquiring the 

IC&E.11  At that time, IC&E owned or operated 1,397 route miles in six Midwestern states:  

Minnesota, Iowa, Kansas, Missouri, Wisconsin, and Illinois.12  DM&E informed the Board 

that its acquisition of IC&E was very important to DM&E shippers because it would 

transform DM&E from a “feeder line railroad – dependent on Class Is to get to the ultimate 

                                                 
8 Id. 
9 See Dakota, Minn. & E. R.R. – Acquisition & Operation – Colony Line Segment of 

Union Pac. R.R., FD 32864, 1996 WL 200555 (STB served April 25, 1996). 
10 Id., 1996 WL 200555 at *2, *3. 
11 See Dakota, Minn. & E. R.R. & Cedar Am. Rail Holdings, Inc. – Control – Iowa, 

Chicago & E. R.R., 6 S.T.B. 511 (2003) (“DM&E/IC&E Decision”). 
12 DM&E/IC&E Decision, 6 S.T.B at 516. 
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termination or gateway”13 to “a truly viable, competitive origin to destination rail 

system”14 – a result that DM&E stated was the “culmination of its long-standing efforts to 

gain independent, competitive access to major markets and gateways for DM&E’s 

customers,”15 including “for the first time, direct, single-system service to the major rail 

gateways of Chicago and Kansas City.”16 

  5. In its decision approving DM&E’s acquisition of IC&E, the Board 

agreed with DM&E that DM&E’s acquisition of IC&E would benefit DM&E and IC&E 

shippers “by enabling both railroads to compete more effectively against their Class I rail 

competitors”17 and by providing “shippers on both DM&E and IC&E new routing and 

service options and more efficient and competitive single-system access to significant new 

markets and gateways.”18 

  6. In 2006, the Board also granted DM&E final authority to build a new 

280 mile rail line from a point on DM&E’s main line in western South Dakota to the 

Wyoming Powder River Basin (“PRB”).19  DM&E also planned to upgrade and 

                                                 
13 Railroad Control Application, Verified Statement of Kevin V. Schieffer, 

President and Chief Executive Officer at 5, DM&E/IC&E (filed Aug. 29, 2002).  
14 Id. at 4. 
15 Id., Railroad Control Application at 9. 
16 Id. 
17 DM&E/IC&E Decision, 6 S.T.B. at 524. 
18 Id.  
19 Dakota, Minn. & E. R.R. Constr. into the Powder River Basin, FD 33407 

(“DM&E PRB”) (STB served Feb. 15, 2006), aff’d sub nom. Mayo Found. v. STB, 472 
F.3d 545 (8th Cir. 2006). 
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rehabilitate 598 miles of its existing rail lines in South Dakota and Minnesota to 

accommodate PRB unit train coal traffic – if the PRB construction project was actually 

pursued.20  During the course of its review of DM&E’s PRB expansion plans, the Board 

observed that “[m]any parts of DM&E’s system currently are in poor condition and operate 

under speed and weight restrictions, thus making it difficult to provide reliable and 

efficient rail service to existing shippers and attract additional business.”21  

 C. CP Proposes to Acquire DME; Says Its Interest Is 
  Not Tied to DME’s PRB Rights (2007-2008) 
   
  7. On October 5, 2007, CP filed an application at the STB to acquire the 

DME.22  In its Application, CP’s then-CEO Fred Green informed the Board in no uncertain 

terms that CP had decided to purchase DME because CP had concluded that combining 

CP’s existing operations with DME’s existing operations would be beneficial to CP, not 

because of CP’s interest in DME’s PRB access rights: 

Regardless of whether the PRB line is ultimately built, I firmly 
believe that CPR’s acquisition of DME will be beneficial for 
CPR, DME, their respective customers and the communities that 
they serve.  It is on that basis – and not on the basis of speculation 
regarding the future of the PRB line project – that CPR made its 
decision to acquire DME.23 
 

                                                 
20 DM&E PRB, 6 S.T.B. 8, 11 (2002). 
21 Id. at 40. 
22 Application by Canadian Pac. Ry., et al. for Approval of Control of Dakota, 

Minn. & E. R.R., et al., Canadian Pac. Ry., et al. – Control – Dakota, Minn. & E. R.R., FD 
35081 (“CP/DME”) (filed Oct. 5, 2007) (“Application”).  

23 Application, Verified Statement of Fred Green, President and CEO of CP, at 6.  
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Mr. Green went on to say that “[t]his reality is demonstrated by the consideration that CPR 

agreed to pay under its acquisition agreement with DME, which is structured to reflect the 

separate nature of the decision whether to proceed with the PRB line project.”24  Under the 

terms of CP’s purchase arrangements, CP paid a specified sum to acquire DME, and then 

agreed to pay substantial additional amounts if CP pursued construction of the PRB line.25 

 D. CP Represents That Shippers Will Benefit from     
  Its Acquisition of DME Because CP Offers Expanded Single-  
  System Service and Agrees to Undertake Substantial Capital 
  Investments in DME (2007-2008) 
 
  8. CP explained to the Board that its purchase of DME would benefit 

DME shippers in two principal ways.  First, DME shippers would obtain new “single 

system” service options “throughout CPR’s cross-border transcontinental network.”26  

Second, DME shippers would benefit from “CPR’s plan to make $300 million of 

additional capital available” to invest in DME facilities:  

CPR’s acquisition of DME will enhance the transportation 
services available to DME shippers by giving them single 
system rail access to end markets throughout CPR’s 
cross-border transcontinental network.  In addition, CPR’s 
plan to make $300 million of additional capital available over 
the next several years to upgrade DME’s track, bridges and 
other rail facilities will enable DME to provide safer, more 
fluid rail service.27   
 

                                                 
24 Id. 
25 Id., Application at 7.  
26 Id. at 13. 
27 Id. at 13-14. 
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  9. The Mayo Clinic challenged CP’s plan to make “$300 million of 

additional capital available.”28  It noted that, prior to the acquisition transaction, DME had 

budgeted a total of $172 million for capital expenditures to be made between 2009 and 

2011 so, taking these already budgeted funds into account, CP was really only proposing to 

make “additional capital expenditures of approximately $128 million” in the first three 

post-acquisition years.29 

  10.  In response to Mayo Clinic’s argument, CP clarified that its $300 

million additional investment commitments contained two component parts:  (i) CP 

committed to expend a total of $300 million (including DME’s previously budgeted sums) 

in the first three post-acquisition years and (ii) CP committed to expend a total of $300 

million “over and above DME’s projected capital budget[] over the next several years.”30  

 With respect to Mayo’s concern about DME track 
conditions, CPR has committed to invest at least $300 million in 
additional capital (over and above DME’s projected capital 
budget) over the next several years to upgrade DME’s track and 
structures. . . . This capital investment will be used to make 
significant improvements to DME infrastructure, which in turn 
will improve the efficiency of DME operations and the safety of 
the DME system, all in a relatively short period of time.  One 
effect of this additional investment will be to increase total capital 
spending on improvements to the DME system (previously 
planned DME capital spending plus additional CPR capital 

                                                 
28 Id. at 13. 
29 See Mayo Clinic, Argument and Request for Conditions at 14-15, CP/DME (filed 

March 4, 2008) (emphasis in original). 
30 Applicant’s Response to Comments and Requests for Conditions and Rebuttal in 

Support of Application Vol. 1 at 75, CP/DME (filed April 18, 2008) (“Applicant’s 
Response”). 
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spending) to approximately $100 million annually in each of the 
first three years following approval of the transaction.31 
  

  11. CP also discussed its capital-investment commitments with FRA as 

part of the SIP process in this case.  FRA submitted a letter to the STB, dated July 3, 2008, 

stating that “CP has committed to investing approximately $300 million over the next four 

years to upgrade all DM&E track to FRA Class III standards.”32  FRA also stated that if the 

STB approved CP’s acquisition of DME, FRA would be placing a “special focus” on CP’s 

honoring this commitment “during the operations integration period.”33 

 E. South Dakota Shippers and Communities Rely on CP’s    
  Representations and Support CP’s Acquisition of DME    
  (2007-2008)  
 
  12. South Dakota-based shippers and communities cited and relied upon 

CP’s capital investment representations and CP’s new single-system service 

representations as the basis for their support of CP’s acquisition of DME.  See Verified 

Statement of Ron Mitzel on behalf of Dakota Mill & Grain at 1-2 (grain shipper);34 

Verified Statement of Daniel W. Baker on behalf of GCC Dacotah at 1-2 (cement and 

concrete products shipper);35 Verified Statement of James F. McKeon, President & CEO 

on behalf of the Rapid City Area Chamber of Commerce at 1-2 (members include 

                                                 
31 Id. 
32 Letter from the Hon. Joseph H. Boardman, FRA Administrator to the Hon. 

Charles D. Nottingham, STB Chairman at 1, CP/DME (filed July 14, 2008) (“July 2008 
FRA Letter”). 

33 Id. 
34 Application, Vol. II, Shippers Tab at 4-5. 
35 Id. at 6-7. 
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bentonite, cement and grain shippers);36 Verified Statement of Lisa Richardson on behalf 

of the South Dakota Corn Growers Association at 1-2 (corn shippers);37 Verified Statement 

of Carl Anderson on behalf of the South Dakota Grain & Feed Association at 1-2 (wheat, 

corn, soybeans and fertilizer shippers);38 Verified Statement of Barry Schaps on behalf of 

VeraSun Energy Corporation at 1-2 (ethanol shipper);39 Verified Statement of Dale 

Locken on behalf of the South Dakota Wheat Growers at 1-2 (corn, wheat and soybean 

shippers);40 Verified Statement of Mayor David Schneider on behalf of the City of Belle 

Fourche, SD at 1-2 (constituents include bentonite, ethanol and grain shippers);41 Verified 

Statement of David McGirr on behalf of the City of Huron, SD at 1-3 (constituents include 

grain, ethanol and lumber shippers);42 Verified Statement of John Hart on behalf of the 

City of Phillip, SD at 1-2 (constituents include wheat farmers);43 Verified Statement of 

David L. Hahn, Mayor of Wall, SD at 1-2 (grain shippers);44 Verified Statement of Richard 

                                                 
36 Id. at 13-14. 
37 Id. at 18-19. 
38 Id. at 20-21. 
39 Id. at 26-28. 
40 Supplement to Application by Canadian Pacific Railway Company, et al. for 

Approval of Control of Dakota, Minnesota and Eastern Railroad Corporation, et al., 
Additional Verified Statements from Shippers Tab, CP/DME (filed Dec. 5, 2007).  

41 Id., Additional Verified Statements from Communities Tab.  
42 Id. 
43 Id. 
44 Id.  
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Jones on behalf of Bentonite Performance Minerals, LLC at 1-2 (bentonite shipper);45 

Verified Statement of Tim Luken on behalf of the Oahe Grain Corporation at 1-2 (shipper 

of wheat, sunflower seeds and corn);46 Verified Statement of David Owen on behalf of the 

South Dakota Chamber of Commerce at 1-2 (members include over 600 businesses);47 

Verified Statement of Rodney Christianson on behalf of the South Dakota Soybean 

Processors at 1-2 (soybean meal and oil shipper);48 Verified Statement of Fred Weekee on 

behalf of the City of Aurora, SD at 1 (constituents include grain and ethanol shippers);49 

Verified Statement of Vikki Day on behalf of the City of Highmore, SD at 1-2 (constituents 

include grain shippers);50 Verified Statement of Joe Woitte on behalf of the Town of 

Midland, SD at 1-2 (constituents include grain, lumber and scrap iron shippers);51 Verified 

Statement of Duane Sanger on behalf of the City of Redfield, SD at 1-2 (constituents 

include grain shippers);52 Verified Statement of Maury LaRue, Mayor of the City of 

Sturgis, SD at 1-2 (constituents include grain shippers);53 and Letter from Mike Pulaski, 

                                                 
45 Applicants’ Response, Vol. 1, Shippers Tab. 
46 Id. 
47 Id. 
48 Id. 
49 Id., Communities Tab.  
50 Id. 
51 Id. 
52 Id. 
53 Id. 
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Corresponding Secretary for the Committee for a Safer Pierre and Fort Pierre to the Hon. 

Vernon Williams, STB Secretary at 1, 7, CP/DME (filed Nov. 19, 2008). 

 F. The Board Relies on CP’s Service and Investment     
  Representations in Its Decision Approving CP’s Acquisition of   
  DME; Retains Jurisdiction to Enforce These Representations   
  (2008) 
 
  13. The STB also relied on CP’s investment and service representations 

when it granted the Application, subject to specified conditions, in its decision served on 

September 30, 2008 (“Dec. No. 11”).  For example, the Board denied all specific requests 

for all safety-related conditions directed at “improving DM&E’s lines” because of 

“CPRC’s commitment to upgrade all DM&E’s track to FRA Class 3 standards.”54 

 Several entities, including [the City of] Owatonna [MN], 
have cited concern about DM&E’s track record regarding safety 
and what CPRC’s plans are with regard to improving DM&E’s 
lines.  We note that the SIP outlines CPRC’s commitment to 
improving the safety record of DM&E and the FRA has 
specifically stated it will monitor CPRC’s commitment to 
upgrade all of DM&E’s track to FRA Class 3 standards.  
Therefore, we find it unnecessary to impose any specific 
conditions on the transaction other than holding CPRC to its 
commitments in the SIP.55 

   
Similarly, the Board held that “[c]ommon control should also give shippers on CPRC, 

DM&E, and IC&E new routing and service options and more efficient and competitive 

single-system access to significant new markets and gateways.”56 

                                                 
54 Dec. No. 11 at 21 n.35.  
55 Id.  
56 Id. at 11. 
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  14. The Board’s approval of the Application was subject to the condition 

that CP adhere to “any and all of the representations they made on the record during the 

course of this proceeding.”57   

Applicants are required to adhere to any and all of the 
representations they made on the record during the course of this 
proceeding, whether or not such representations are specifically 
referenced in this decision.58 
 

  15. The Board’s approval of the transaction was also subject to the 

condition that the CP adhere to the SIP process, a process that was to continue until “FRA 

has informed the Board that the integration of applicants’ operations has been safely 

completed”: 

 Approval of the . . . control application . . . is subject to the 
condition that applicants shall comply with the SIP prepared 
under 49 CFR 1106, which may be updated as necessary, and 
continue to coordinate with FRA in implementing the SIP during 
the operations integration period.  The ongoing safety integration 
process shall continue until FRA has informed the Board that the 
integration of applicants’ operation has been safely completed.59 

   
  16. CP consummated its acquisition of DME on October 30, 2008.60  

  

                                                 
57 Id. at 27 (Condition No. 8).  
58 Id.  
59 Id. at 27 (Condition No. 5).  
60 See Letter from CP Counsel to Anne K. Quinlan, Acting STB Secretary at 1, 

CP/DME (filed Oct. 30, 2008). 



 
   
   
  

- 17 - 

 G. CP Does an About-Face: Announces Plans to Shelve PRB    
  Project and Cease CP/DME Operations West of Tracy, MN   
  (December 2012) 
 
  17. On December 3, 2012, CP announced that it had decided to “defer 

indefinitely plans to extend its rail network into the PRB coal mines based on continued 

deterioration in the market for domestic thermal coal, including a sharp deterioration in 

2012.”61   

  18. The next day, December 4, 2012, CP announced its plan to “explore 

strategic options for its main line track from Tracy, MN west into South Dakota, Nebraska 

and Wyoming” and stated that the carrier was “inviting expressions of interest from 

prospective partners.”62  The “track from Tracy, MN west” includes all DME track in 

South Dakota. 

 H. The State Expresses Its Grave Concerns about the Adverse  
  Impact of CP’s Plans on South Dakota Shippers; CP Does Not  
  Provide the State with Requested Capital Investment Data; 
  CP Admits that Substantial Segments of DME Track Have Not 
  Been Upgraded to Class 3 Standards (2013) 
   
  19. CP’s plans are of great concern to the State of South Dakota.  CP’s 

plans were directed at “explor[ing]” its options for what is the only east-west main line 

traversing the entire State of South Dakota.  Reliable, low-cost service over this line is 

                                                 
61 See CP Press Release, Canadian Pacific to write-down Powder River Basin 

option (Dec. 3, 2012), http://www.cpr.ca/en/news-and-media/news/Pages/CP-to-write- 
down-Powder-River-Basin-option.aspx. 

62 See CP Press Release, CP seeks expressions of interest for the DM&E west end 
(Dec. 4, 2012), http://www.cpr.ca/en/news-and-media/news/Pages/CP-expression-of- 
interest-for-DME.aspx. 
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critical to the many South Dakota shippers who utilize it, as well as to the entire economy 

of South Dakota.  See Daugaard VS at 1. 

  20. On February 5, 2013, Governor Daugaard and the South Dakota 

congressional delegation sent a letter to CP’s CEO Hunter Harrison.63  They expressed 

their strong concerns about CP’s apparent plan to convert rail operations west of Tracy, 

MN into a CP feeder operation, thus denying South Dakota shippers the competitive 

single-system benefits DM&E had worked so hard to achieve in DM&E/IC&E and CP had 

promised would be expanded in CP/DME.64  They also expressed their strong concerns 

about whether CP had complied with the investment representations CP had made in 

CP/DME and asked for a “specific accounting” of CP’s capital investments in DME since 

2008.65 

  21. In response, CP said it “understands [the State’s] concerns regarding 

the competitive effects of any transaction,” but offered no details on how CP planned to 

address those concerns.66  CP provided the following response to the State’s capital 

investment inquiries: 

  CP asserted that it had made $316 million in capital 
investments in DME facilities between 2008 and 2012.  CP did 
not provide the detailed investment data requested by the State 
that is necessary to verify its asserted investments.67 

                                                 
63 See Daugaard VS, Exhibit DMD-2 at 1-3. 
64 Id. at 1. 
65 Id. at 2. 
66 Id. at 4. 
67 Id. at 5.  
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  CP did not provide any information concerning its 
compliance with its representation that it would make a total of 
$300 million in capital investments (over and above capital 
dollars previously budgeted by DME); 
 
  CP admitted that it had not upgraded substantial 
portions of DME track to Class 3 standards, including most of the 
DME line west of Pierre, SD.68 
 
   CP stated that the investment representations it 
made in 2007/2008 “were made by different corporate 
management” and were made before changes in energy markets 
“effectively killed the PRB option for the near term.”69  
 

  22. Following its receipt of CP’s response, Governor Daugaard and the 

State congressional delegation wrote two letters to FRA asking the agency to provide a 

detailed accounting of CP’s capital investments in DME since 2008.70   

  23. FRA provided two letters in response, one dated April 9, 2013 and a 

second dated July 10, 2013.71  In the second letter, FRA stated that it “does not have a 

detailed financial breakdown of CP’s annual capital expenditures.”72  FRA did not address 

the amount of DME track that remained classified below Class 3 standards in either 

response.    

 

 

                                                 
68 Id. at 5, 8, and 9. 
69 Id. at 4. 
70 See Daugaard VS, Exhibit DMD-3 at 1, 14-15. 
71 Id. at 2-13, 16-17. 
72 Id. at 17. 
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II.  
ENFORCEMENT REQUESTS 

 
  CP made three capital-investment representations in the 2007-2008 

proceedings before the Board:  (i) it would make capital investments totaling $300 million 

in the first three post-acquisition years (including previously budgeted DME funds) (“First 

Investment Representation”); (ii) it would make capital investments totaling $300 million 

(in addition to previously budgeted DME funds) in the first few years following its 

acquisition of DME (“Second Investment Representation”); and (iii) according to FRA, CP 

committed as part of the SIP process to expend $300 million in the first four 

post-acquisition years to upgrade all DME track to Class 3 standards (“Third Investment 

Representation”). 

  As a condition of its approval of CP’s acquisition of DME, the Board ordered 

CP to adhere to its representations, including those made as part of the SIP process.  The 

Board has broad, plenary authority to enforce merger conditions, including conditions 

requiring carriers to honor their representations.  The State asks the Board to exercise that 

broad authority here by directing CP to produce the capital investment, and related 

information set forth in Attachment 1, along with a verified explanation from CP 

concerning its compliance with its investment representations.  The State also requests that 

it, along with interested parties, be given the opportunity to review and comment on CP’s 

submission, followed by a final Board enforcement ruling. 

  Good cause exists for the Board to grant this Petition.  The only way the 

State, other interested parties, and the Board can determine whether CP has adhered to the 
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First Investment Representation and the Second Investment Representation is to obtain and 

review CP’s capital investment records.  Similar information is needed to verify the 

amount of DME track that remains classified below Class 3 standards. 

  In addition, CP has ignored the State’s request to produce the investment 

records voluntarily; has told the State that it has no intention of upgrading all of its track to 

Class 3 standards; and has stated that its investment commitments were made before CP 

decided to abandon construction of a new PRB line.  All of these factors call into question 

whether CP has complied with its investment representations, particularly in light of CP’s 

announced plans to stop operations over the DME line west of Tracy. 

  Finally, South Dakota shippers and local communities relied on CP’s 

promises of capital investments in DME facilities in South Dakota and expanded 

single-system service options when they supported CP’s acquisition of DME in 2008.  

Now, a few years later, CP has announced plans that, if implemented and approved, will 

end single-system service for most South Dakota shippers using CP/DME.  These shippers 

are entitled to know whether CP has also decided to walk away from its investment 

representations. 

 A. CP’s Investment Representations 

  CP made the following investment representations in CP/DME. 

  1. CP’s Representation to Invest $300 Million (Including  
   Previously Budgeted DME Monies)  
 
  In its Application Operating Plan, CP represented that it would make $300 

million in capital investments in DME road property in the first three post-acquisition 
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years.  See, e.g., Application, Exhibit 13 at 2 (“Following Board approval of the 

transaction, CPR intends to invest approximately $300 million in capital in DME over the 

next three years to upgrade and improve the condition of DME’s infrastructure, reduce 

deferred maintenance, and substantially enhance DME safety performance.”).   

  CP’s Operating Plan showed that it planned to invest the $300 million in 

approximately even monthly increments in 2009, 2010 and 2011, and contained a table 

breaking down “the types of capital expenditures CPR projects it will make on the DME 

system in those three years”:73 

Proposed Annual Capital Expenditures on DME 

Item 
Annual Capital 

($000,000s)
Rail 11.268 
Ballast 2.385 
Cross Ties 16.394 
Other Track Maintenance 5.756 
Structures 60.700 

Signals & 
Communications 

2.168 

Work Equipment 1.354 
Other 0.697 
TOTAL 100.722 

 
CP’s operating plan also provided that approximately 60% of these capital investments 

would be made on DM&E lines and 40% on IC&E lines.74 

                                                 
73 Application, Exhibit 13 at 36. 
74 Application, Exhibit 13, Appendix L (“Projected CPR Capital Expenditures on 

DME System”). 
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  As discussed below, CP later clarified that this First Investment 

Representation included previously budgeted DME funds. 

  2. CP’s Representation to Invest $300 Million (Excluding 
   Previously Budgeted DME Monies) 
 
  CP also represented in its Application that it “plan[ned] to make $300 million 

of additional capital available over the next several years to upgrade DME’s track, bridges 

and other rail facilities.”  See Application at 13.  

  In its comments, the Mayo Clinic pointed out that CP had included in its SIP 

a chart showing that if DME was not acquired by CP, DME planned to make engineering 

capital expenditures between 2009 and 2011 totaling $172 million.75  It then argued that 

CP’s claims of making $300 million in “additional expenditures” in DME were misleading 

because, if the already budgeted DME monies were included, “CP’s acquisition of DME 

will apparently result in additional capital expenditures of approximately $128 million 

over that three-year span”76 (i.e., $300 million - $172 million = $128 million). 

  In its Response, CP agreed that its First Investment Representation included 

previously DME-budgeted funds, but said that Mayo Clinic’s criticism was wrong because 

CP was also committing to expend $300 million “over and above” DME’s previously 

budgeted amounts “over the next several years.”  See Applicants’ Response at 75 (“With 

respect to Mayo’s concern about DME track conditions, CPR has committed to invest at 

                                                 
75 Mayo Clinic, Argument and Request for Conditions at 14-15, CP/DME (filed 

March 4, 2008).  
76 Id. (emphasis in original).  
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least $300 million in additional capital (over and above DME’s projected capital budget) 

over the next several years to upgrade DME’s track and structures.”). 

  CP also maintained that there was nothing inconsistent with its Application 

investment representations because the First Investment Representation was just one part 

of a larger dollar pie.  Id. (“One effect of this additional investment will be to increase total 

capital spending on improvements to the DME system (previously planned DME capital 

spending plus additional CPR capital spending) to approximately $100 million annually in 

each of the first three years following approval of the transaction.”). 

  3. CP’s Representation to Invest $300 Million to Upgrade All  
   DME Track to Class 3 Standards 
 
  In its Application, CP agreed to engage in the Board’s, and FRA’s, SIP 

process.  As part of that process, FRA provided the Board with its preliminary findings and 

conclusions on CP’s SIP commitments in a letter filed with the Board on July 14, 2008.77  

In this letter, FRA informed the Board that CP had submitted a proposed SIP to FRA on 

December 14, 2007, and that “FRA has met with CP several times since then as the SIP has 

continued to evolve.”78   

  FRA also informed the Board that it was satisfied with CP’s SIP 

commitments so long as they were properly implemented and that it intended to place 

                                                 
77 See July 2008 FRA Letter at 1-2. 
78 Id. at 1. 
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“special focus” on CP’s commitment to invest “approximately $300 million over the next 

four years to upgrade all DM&E track to Class III standards.”79 

To date, the CP has responded satisfactorily to all of FRA’s safety 
concerns.  Assuming CP’s acquisition of DM&E is approved 
FRA will monitor CP’s implementation of the SIP during the 
operations integration period, with a special focus on the 
following significant items: 
 
 Track Improvements.  CP has committed to investing 
approximately $300 million over the next four years to upgrade 
all DM&E track to FRA Class III standards.80 
 

  The Board cited and relied on this representation in denying all requests 

made by shippers for individual line-segment track-upgrade conditions.81 

 B. The Board Has Broad Authority to Enforce CP’s  
  Investment Representations 
 
  The Board approved CP’s acquisition of DME subject to several conditions, 

two of which are pertinent for present purposes:  (i) the Board ordered CP to “adhere to any 

and all of the representations [it] made on the record during the course of this proceeding” 

(Condition No. 8), and (ii) the Board ordered CP to “comply” with the SIP process 

(Condition No. 5).82 

                                                 
79 Id. 
80 Id. 
81 Dec. No. 11 at 21 n.35. 
82 These two conditions became legally binding on CP when CP consummated its 

acquisition of DME on October 30, 2008.  See Canadian Nat’l Ry., et al. – Control – Ill. 
Cent. Corp., et al., 6 S.T.B. 492, 495-96 (2002) (acquisition case conditions imposed by 
the Board become legally binding on the applicants when they “consummate the 
transaction”).  
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  The Board has broad authority to enforce its orders directing applicants in 

merger and acquisition cases to adhere to Board-ordered conditions.  See, e.g., 49 U.S.C. § 

11327 (“When cause exists, the Board may make appropriate orders supplemental to an 

order made in a[n acquisition or merger case]”); 49 U.S.C. § 11901(a) (Board has 

jurisdiction to issue civil penalties for “knowingly violating . . . an order of the Board”); 

Canadian Nat’l Ry., et al. – Control – EJ&E W. Co., FD 35087 (“CN/EJ&E”) (STB served 

Dec. 21, 2010), slip op. at 1 (STB issues civil penalty because a carrier “knowingly 

violated” a Board-ordered condition); Canadian Nat’l Ry. – Control – Ill. Cent. Corp., FD 

33556 (Sub-No. 4) (STB served Nov. 7, 2001), slip op. at 4 (“we have authority . . . to 

enforce or revise merger conditions as warranted upon request or on our own initiative”). 

  The Board’s broad authority specifically includes the power to enforce its 

orders directing applicants in acquisition and merger cases to adhere to the representations 

the applicants made on the record in these cases.  See, e.g., Conrail May 2001 Decision, 

slip op. at 7 (“We will continue to be vigilant in doing what we can to ensure that 

representations made by parties to our proceedings are actually honored”); Union Pac. 

Corp., et al. – Control & Merger – S. Pac. Rail Corp., et al., FD 32760 (STB served Aug. 

14, 1997), slip op. at 5 (“applicants must be held to the representations made by their 

witnesses in the course of this proceeding”); id. (STB served Dec. 5, 2012), slip op. at 1 

(setting schedule for oral argument on claim that a carrier failed to “adhere to 

representations” made to a shipper in a merger case). 

  The Board’s broad authority also specifically includes the power to enforce 

the SIP implementation process.  See 49 C.F.R. § 1106.4 (Board exercises “continuing 
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jurisdiction” over the SIP process following its approval of transactions where SIP 

compliance is ordered). 

 C. The Board Should Exercise Its Broad Authority Here 
 
  1. The Board Should Direct CP to Produce the Investment   
   Information Necessary to Determine CP’s Actual Capital   
   Investments in DME Since 2008 
 
  The only way the State, other interested parties, and the Board can determine 

whether CP has adhered to its First Investment Representation – making $300 million in 

capital investments in DME facilities in the first three post-acquisition years (including 

previously budgeted DME funds) – is to obtain from CP sufficiently detailed, verified 

capital investment information that sets forth:  (i) each capital investment CP made in 

DME road property; (ii) the location of each such investment; and (iii) the dollar amount 

expended for each such investment.  The requested information should be provided for 

each year, starting in calendar year 2009 and ending on the date of the submission.  The 

State requests that the Board order CP to produce this information.  

  The aforementioned information is also necessary for the State, other 

interested parties, and the Board to determine whether CP has adhered to its Second 

Investment Representation – making $300 million in capital investments in DME facilities 

in the first few post-acquisition years (over and above the amounts DME previously 

budgeted).  In addition to that information, the amounts DME budgeted prior to CP’s 
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acquisition of DME for each year must also be provided.83  The State requests that CP 

produce DME’s budgeted or forecasted capital expenditures for years 2012 and 2013.  

  With regard to its Third Investment Representation, CP has acknowledged 

that it did not expend $300 million to upgrade all DME track to Class 3 standards in the 

first four post-acquisition years.  CP has provided some summary data showing track 

classifications for calendar years 2007 and 2013.  The State requests that CP provide the 

source data for these calculations.   

  Attachment 1 summarizes these requests.  The requested investment 

information is information that railroads normally keep in the ordinary of business and is 

identical to information which railroads routinely produce in other Board proceedings such 

as rate cases.  See Stone/Ludwig VS at 3.  In addition, the Board has not hesitated to require 

a carrier to provide detailed internal records when necessary to determine a carrier’s 

compliance with an acquisition case condition.  See CN/EJ&E (STB served Apr. 21, 2010), 

slip op. at 4 (ordering carrier to provide detailed internal carrier data for purposes of 

determining the carrier’s compliance with a Board-ordered condition).84 

  The State requests that the Board direct CP to provide the requested 

information to the State and all other parties of record.  To the extent that CP reasonably 

                                                 
83 The amounts that DME budgeted for years 2009, 2010, and 2011 are in the 

record.  However, amounts after that date are not.   
84 See also 49 U.S.C. § 721(b)(3) (STB can “obtain from those carriers and persons 

information the Board decides is necessary to carry out [its regulatory responsibilities]”); 
Pub. Serv. Co. of Colo. v. Burlington N. & S.F. Ry., NOR 42057 (STB served Jan. 19, 
2005), slip op. at 4 (“we are empowered to obtain from the railroads whatever information 
we deem necessary to carry out our duties”). 
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believes any of the requested information contains confidential business information, CP 

can designate the information as “confidential” or “highly confidential” under the 

governing protective order. 

  2. The Board Should Direct CP to Provide a Verified Compliance  
   Statement 
   
  The State requests that the Board direct CP to provide a verified statement 

discussing its views on its obligations to comply with its investment representations.85  

This is important because CP is disavowing certain requirements of the Board’s final 

decision approving CP’s acquisition of DME.  For example, CP has informed the State that 

CP has not upgraded all DME track to Class 3 standards.  CP’s position is that it is not 

required to complete the upgrade.  It asserts this position even though the Board 

specifically denied all shipper-specific requests for track improvement-related conditions 

because all DME track was to be upgraded to Class 3 standards.   

  It is imperative that CP be required to explain why, at this juncture, it is not 

required to complete the upgrade.  The time for protesting or disavowing the requirement 

to upgrade all track to Class 3 standards was immediately after the Board issued its 

decision and before CP consummated the transaction.  Instead, CP sat on its hands for five 

years, purposely ignoring the upgrade requirement and then at the eleventh hour, on the eve 

of a new transaction, CP is claiming it never had to follow the Board’s decision.  At a 

                                                 
85 The Board has followed similar procedures in other condition enforcement 

proceedings.  See, e.g., Conrail May 2001 Decision, slip op. at 8 (directing carrier to file a 
compliance pleading); CN/EJ&E (STB served Apr. 21, 2010), slip op. at 5 (ordering carrier 
to provide oral compliance testimony). 
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minimum, CP should publicly justify its belated effort to avoid these track upgrades to the 

agency, shippers, and communities who relied on this representation.  

  3. The Board Should Permit the State and Other Interested 
   Shippers to Submit Comments on CP’s Submissions and 
   then Issue an Appropriate Enforcement Order 
 
   The State requests that it, along with other interested parties, be afforded a 

reasonable period of time to review CP’s submissions and to provide comments on these 

materials to the Board.  This procedure is consistent with procedures followed in other 

condition enforcement proceedings.  See Conrail May 2001 Decision, slip op. at 8 

(interested parties permitted to file replies to Board-ordered carrier condition compliance 

filing); CN/EJ&E (STB served Apr. 21, 2010), slip op. at 4 (“public is invited to file 

written comments” on internal data the Board ordered a carrier to produce in a proceeding 

to enforce an acquisition condition). 

  4. Suggested Procedural Schedule 

  The State suggests that the Board adopt the following procedural schedule: 

Day Action 
0 Procedural schedule issued  
30 CP produces investment data/verified 

compliance statement 
75 Interested parties file comments 

 
 D. Good Cause Exists to Grant the State’s Petition 

  The Board should grant the State’s Petition because there is good cause to do 

so. 
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  CP enticed South Dakota shippers and South Dakota communities to support 

CP’s acquisition of DME because CP said it would adhere to the investment 

representations it made in this case and because CP’s acquisition of DME would provide 

new “single-system” rail service options throughout the CP system.  See Background ¶ 12.  

CP’s plans to cease operations in South Dakota – if implemented and approved – will 

clearly breach CP’s “single-system” service promises. 

  CP’s recent actions have also raised serious questions concerning its 

adherence to its investment representations: 

  CP has not provided the State with the detailed 
investment data needed to determine whether CP has complied 
with its First Investment Representation and Second Investment 
Representation. 
 
  CP has informed the State it has no obligation to 
comply with its Third Investment Representation. 
  
  CP appears to have no incentive to spend capital 
dollars on DME lines west of Tracy because it has announced plans 
to stop operations over these lines. 
 
  CP informed the Board in 2007/2008 that its capital 
investment representations were not tied to the PRB access project, 
but CP told the State earlier this year that its decisions concerning 
capital investments on DME lines in South Dakota were impacted 
by its decision to shelve the PRB project. 
 

  Under these circumstances, the State has demonstrated good cause for the 

Board to grant what, in the end, is a very modest set of requests specifically tailored to the 

facts of this case.  The State is simply asking the Board to order CP to provide investment 

data that only CP possesses along with a verified compliance statement; to afford the State 



and other interested parties the opportunity to comment on CP's submissions; and then to 

issue an appropriate enforcement order. 

CONCLUSION 

The State requests that the Board grant this Petition for the reasons set forth 

above. 

Dated: August 8, 2013 

Respectfully submitted, 

By: Karla L. Engle 
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Attachment 1 

Requested Investment Information 

  

  1. Documents sufficient to show, by calendar year, starting in calendar 

year 2009 to date:  (i) each capital investment CP made in DME road property; (ii) the 

location of each such investment; and (iii) the dollar amount expended for each such 

investment. 

  2. Documents sufficient to show the amounts DME had budgeted, or 

forecasted, prior to DME’s acquisition by CP, for capital expenditures to be made in 2012 

and 2013. 

  3. All source documents utilized to prepare the track classification chart, 

and the track classification schematics, appended to CP’s Feb. 21, 2013 letter to Governor 

Daugaard et al. (reproduced in Daugaard VS, Exhibit DMD-2 at 7-9). 



   

VERIFIED STATEMENT OF THE HONORABLE  
DENNIS M. DAUGAARD 

 
  My name is Dennis M. Daugaard.  I am the Governor of the State of South 

Dakota.  My address is 500 East Capitol Avenue, Pierre, South Dakota, 57501.  

   I am submitting this Verified Statement in support of the State’s Petition 

asking the Surface Transportation Board (“STB” or “Board”) to enforce the investment 

representations Canadian Pacific Railway Company (“CP”) made when CP acquired the 

Dakota, Minnesota & Eastern Railroad Corporation (“DME”) in 2008.  This Petition 

addresses rail transportation issues that are of great consequence to the State of South 

Dakota. 

  Rail transportation is vitally important to South Dakota shippers and to the 

State’s overall economy.  South Dakota shippers arrange for the transportation of a wide 

variety of commodities, including corn, wheat, soybean products, bentonite clay, cement, 

and lumber/wood products.  In many cases, the only practical and economically viable 

way to transport these commodities is by rail, and for many shippers in South Dakota the 

only available rail carrier is the DME. 

  The DME’s main line runs through most of the State of South Dakota and it 

is the only east-west rail line traversing most of the State.  Several branch lines run off 

this main line, including the “Colony” line serving shippers in western South Dakota.  I 

append as my Exhibit DMD-1 a copy of a map showing the routing of the DME line 

through the State.   
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  In December 2012, CP announced that it was seeking to sell or otherwise 

dispose of its interests in the DME lines located west of Tracy, MN.  These include all of 

DME’s lines in South Dakota.  In effect, CP was announcing its plan to cease all 

CP/DME operations in South Dakota.  This announcement was of great concern to me, 

particularly in light of the history of DME’s operations in South Dakota and 

representations CP made before this Board when it acquired DME. 

  In the early 1980s, the Chicago & Northwestern Transportation Company 

(“CNW”) proposed to abandon its rail line in western South Dakota.  This abandonment 

would have had devastating impacts on South Dakota rail shippers and the State’s 

economy.  Eventually, with the help of South Dakota elected officials, CNW agreed to 

sell its lines between Rapid City, SD and Winona, MN, to a newly formed railroad – 

DME. 

  DME began operations in September of 1986.  From the outset, DME tried 

to meet the transportation needs of the shippers and communities situated along its lines. 

A decade later, DME began to grow.  In 1996, DME purchased the Colony Line from 

Union Pacific Railroad Company.  In 2003, DME acquired the Iowa, Chicago & Eastern 

Railroad Corporation and, in 2008, DME itself was acquired by CP, one of the nation’s 

largest railroads.  Thus, over a short 20-year time period, DME grew from a regional 

feeder line, with limited financial resources, into an integral part of a large, financially 

strong Class I carrier. 

  DME shippers in South Dakota benefitted from DME’s growth, as each 

acquisition brought with it expanded single-system routing options and other competitive 
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benefits.  In addition, CP’s acquisition of DME brought an important new benefit – CP’s 

promise to make substantial capital investments in DME road property.   

   CP sought Board approval for its proposed acquisition of DME in 

proceedings conducted before the Board in 2007 and 2008.  In its filings in these 

proceedings, CP represented it would expend substantial capital dollars to improve DME 

road property.  DME’s specific capital investment representations are detailed in the 

State’s Petition. 

  CP’s promises to make capital investments in DME were particularly 

important to South Dakota rail shippers.  As the Board itself had observed a few years 

earlier, many parts of the DME line in South Dakota were “in poor condition . . . thus 

making it difficult to provide reliable and efficient rail service to existing shippers and 

attract additional business.”  6 S.T.B. at 40.  

  CP also used its capital investment promises as a carrot to obtain shipper 

support for its acquisition of DME.  CP’s efforts were successful.  CP submitted 

numerous shipper-support statements in its 2007/2008 STB filings, including many 

tendered by South Dakota shippers, and local South Dakota communities, served by 

DME.   

  South Dakota shippers, and South Dakota communities, served by DME 

told the Board they supported CP’s acquisition of DME because CP had promised to 

invest in DME lines to improve rail service in South Dakota and because CP’s acquisition 

of DME offered shippers new, competitive and cost-effective “single-system” service 

throughout the extensive CP rail network.  
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  CP cited these shipper-support statements as proof that its proposed 

acquisition of DME was in the public interest because its acquisition would help DME 

shippers in South Dakota through infusions of capital and improved service.  As 

discussed in detail in the State’s Petition, the Board itself also relied on CP’s 

representations in its final decision approving CP’s acquisition of DME. 

    However, CP did an about-face in December 2012, when it announced 

that it was planning to cease CP/DME operations in South Dakota.  Following this 

announcement, I, along with the South Dakota congressional delegation, sent a joint letter 

to CP expressing our grave concerns that CP’s plans – if implemented – would strike a 

devastating blow to South Dakota shippers who currently enjoy service from a financially 

strong, independent Class I railroad.   

  We informed CP that, among other things, CP’s plans would provide South 

Dakota shippers with fewer competitive options than they had when the DME was first 

created in 1986.  These plans clearly were a major step backwards for South Dakota 

shippers. 

   We also informed CP that we were very concerned that CP might be 

planning to cease operations in South Dakota without first having fulfilled the investment 

commitments it made to South Dakota shippers when it acquired DME in 2008.  To 

address our investment concerns, we asked CP to provide a detailed accounting of its 

capital investments in DME road property since 2008.   

   In its letter responding to our request, CP acknowledged but did not 

respond to our concerns about the adverse impact its proposed plans would have on South 
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Dakota rail shippers and the entire State economy.  CP provided some general 

information on its capital investments in DME since 2008, but CP did not provide the 

detailed accounting we had requested, so we had no way of verifying CP’s asserted 

capital expenditures, and no way of identifying where any such expenditures had been 

made.  I append a copy of this correspondence in my Exhibit DMD-2.  

  Having been rebuffed by CP, we wrote two letters to the Federal Railroad 

Administration (“FRA”) asking for the same detailed investment information that we had 

sought from CP.  FRA provided some responsive material, but did not provide the 

detailed investment information we had requested, because, the agency said, it did not 

possess it.  I append a copy of this correspondence in my Exhibit DMD-3. 

  I add here that in addition to not providing us with the capital investment 

data we requested, CP did provide us with some information that was very troubling to 

me.  CP told us that it had not upgraded many of its lines to Class 3 standards, including 

most of its lines west of Pierre, SD, and that it had no intention of upgrading all of its 

lines to Class 3 standards.  This appeared to directly conflict with CP’s “commitment to 

upgrade all of DM&E’s track to FRA Class 3 standards.”  F.D. No. 35081, STB Decision 

served September 30, 2008, at p. 21. 

  The State now turns to the STB to seek the information it failed to obtain 

from CP and FRA.  The only way the State, and the Board, can determine whether CP 

has adhered to specific investment representations it made when it acquired DME is to 

first obtain the detailed investment information necessary to make this determination.  
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We are also asking that the Board address CP’s representations concerning Class 3 track 

upgrades.   

   In this Petition, the State requests that the Board order CP to produce the 

necessary capital investment information along with a verified statement addressing its 

compliance with its representations; to afford the State and other interested parties the 

opportunity to review and comment on this information; and, after receiving public 

comments, to issue an appropriate enforcement decision.  

  I thank the Board for considering our Petition and respectfully request that 

the Board grant it.    

  



VERIFICATION 

STATE OF SOUTH DAKOTA ) 
) 

COUNTY OF HUGHES ) 

THE HONORABLE DENNIS M. DAUGAARD, being duly sworn, deposes and says 
that he has read the foregoing statement, knows the contents thereof and that the same are 
true as stated. 

Sworn to and subscribed 
before me this --, -/ n day 
of ~u~ 1- , 2013. 

0 

Witness my hand and official seal. 

the State of South Dakota 

My commission expires .2 ! 18 { d-0 I It; 
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STATE oF Sour.H DAKOTA 
DENNIS DAUGAARD, GovERNOR 

February 5, 2013 

Hunter Harrison 
President and CEO 
Canadian Pacific 
Gulf Canada Square 
401 - gth Avenue SW 
Calgary, AB T2P 4Z4 

Dear Mr. Harrison, 

We write to convey serious concerns about Canadian Pacific's (CP) recent 
announcement expressing intentions to sell its rail holdings in South Dakota. 

CP purchased the Dakota, Minnesota & Eastern Railroad (DM&E) just a few years ago, 
with an express commitment to make serious investments in this rail line. In particular, 
CP emphasized the importance of making safety improvements acutely needed on the 
rail line west of Pierre, South Dakota. Based in large part on these commitments, the 
state of South Dakota supported CP's application to purchase the DM&E railroad. 

The Surface Transportation Board (STB) decision approving CP's application to buy the 
DM&E documents the representations that CP made to many shippers and to the state 
of South Dakota at that time. It details, in the relevant part, uCPRC's commitment to 
investing approximately $300 million over the next four years to upgrade all DM&E track 
to Class 3 standards." (STB Decision, Docket FD-35081-0, dated September 30, 
2008.) We believe the commitments made in the CP's last STB application should 
be honored before new applications are considered. 

Beyond the promised investments, we are also highly concerned that if the track is sold 
as proposed, South Dakota shippers will not have competitive shipping options. When 
purchased, the DM&E was providing South Dakota with highly efficient and competitive 
options all the way to Chicago. It appears you now wish to leave us with a railroad that 
is highly dependent upon the CP, while simultaneously eliminating shipping options that 
exist today in our state. 

Given questions about track conditions west of Pierre, and considering the 
aforementioned noncompetitive elements, we are highly concerned about your 
proposal. It could leave South Dakota in a dramatically different situation than that 

STATE CAPITOL • 500 EAST CAPITOL • PIERRE, SOU'fH DAKOTA • 57501-5070 • 605-773-3212 
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which existed when the CP sought and received our support, which of course was 
conditioned upon the commitments the CP made at the time. While we understand that 
those representations were made by the CP under other management, we hope you 
can appreciate our expectations of corporate accountability and adherence to STB 
requirements. 

While offering these concerns, we also express our strongest desire to work with you 
constructively to ensure commitments are honored, and that any sale results in the best 
possible competitive raH service for the people of South Dakota. With this in mind, it 
would be helpful if you would provide us with the following information: 

1. The amount of annual capital expended from your station at Pierre to all points west 
in South Dakota for the year of 2004 and all subsequent years up to the date of this 
writing. 

2. Beyond the Pierre-west segment, similar capital expenditure figures for the entire 
system you purchased (DM&E and Iowa, Chicago, and Eastern Railroad). We request 
a specific accounting of the CP's DM&E capital work toward the $300 million 
supplemental amount CP promised in addition to the base capital for the years prior to 
acquisition of the DM&E, including an accounting as to what you consider to be the 
ba~e capital in those years. ' 

3. A map showing the current FRA Class standards of the line west of Pierre, an 
explanation of what would be required to achieve the Class 3 standards cited from the 
STB decision above, and your estimate of the cost to get those lines to Class 3 
standards. 

4. A summary of how many system miles of DM&E were in each respective FRA Class 
of track on the day CP took control of DM&E and a similar summary of the system as it 
stands today. A map indicating where those miles were located as of the change of 
control and another showing where they are today would be most useful in that regard. 

5. Whether you might be open to revising your offering so that whatever railroad is left 
operating in South Dakota will have sufficient routing miles and competitive connections 
east of South Dakota to ensure it is as competitive as the former DM&E was prior to 
CP's purchase. 

6. The information being shared with potential bidders, toward our better understanding 
of this possible transaction. 
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We hope this letter constructively communicates our concerns and interests. This is our 
only rail link for most of western South Dakota. It is of critical importance to today's 
shippers and the agricultural and industrial communities they serve. It is equally 
important for tomorrow's economic development opportunities. Notwithstanding our 
high degree of concern today, we hope to work with you to accurately assess your 
intentions and develop a mutually acceptable long-range plan for this critical rail line. 

Thank you for your consideration. We look forward to your reply and toward finding a 
mutually satisfying resolution. 

Sincerely, 

;&~~Y7~~ 
Governor Dennis Daugaard Senator Tim Johnson 

Senator John Thune Representative Kristi Noem 

DD:nn 

r/ cc: John Brooks-Canadian Pacific 
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CANADIAN 
PACIFIC 

Via email and US Mail 

February 21, 2013 

The Honorable Dennis Daugaard 
Governor, State Capitol 
500 East Capitol 
Pierre, SD 57501 

The Honorable John Thune 
511 Dirksen Senate Office Building 
United States Senate 
Washington~ DC 20510 

Douglas N. Mcfarlane 
Senior Vice President 

Svile 1000 
120 South 6th Streel 
Minneapolis, MN 55402 

Tel 6 I 2-904-5977 
Fax 612-851-5647 
Cell 612-816-9367 US Operations 

The Honorable Tim Johnson 
136 Hart Senate Office Building 
United States Senate 
Washington, DC 20510 

The Honorable Kristi Noem 
1323 Longworth House Office Building 
United States House of Representatives 
Washington, DC 20515 

Dear Governor Daugaard, Senators Johnson and Thune, and Representative Noem: 

Your letter of February 5, 2013 has been reterred to me tor response. I am the Senior Operating 
Officer for Canadian Pacit1c (CP) in the United States. CP understands the concerns you raise 
and shares your strong desire to work together constructively to address those concen1s. 

As an initial matter, let me say that it is not a certainty that CP will simply sell the DM&E lines 
west of Tracy, Minnesota. While that is the basic concept expressed to potentially interested 
parties, CP has invited those interested parties to consider different transaction structures that 
they believe could maxin1ize the value of the line. Should none of these parties present CP with 
proposals that we believe will add value to the line, it is possible that CP will continue to own 
and operate the line. 

CP also understands your concerns regarding the con1petitive effects of any transaction. Given 
the uncertainty regarding vvho and what n1ight be involved in any potential transaction, ho\vever, 
it is difficult to predict precisely what those effects might be. Any transaction would involve the 
Surface Transportation Board (STB), which is charged with considering competitive affects and 
the views and concerns of shippers. 

As you note in your letter, the con1rnitments made by CP in 2007 were made by difTerent 
corporate managen1ent. I would add that they ·were also rnade shortly before the American 
econon1y, and indeed the \Vorld economy, plunged into the \Vorst recession since the Great 
Depression. CP was forced to let go or lay off thousands of employees. In addition, energy 
markets, and especially then11al coal markets, softened substantially, which effectively ki11ed the 
PRB option for the near ten11. 
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Notwithstanding those challenges, CP has tnade in1prove1nents that have significantly improved 
the safety and efficiency of the lines at issue. The following chatis show the dramatic 
improven1ents in safety that have occurred on the DI\1&E since CP purchased the property: 

DME FRA Reportable Train Accident Rates per Million Train Miles 

.. 2006 2007 2.008 2009 :·· 2did 2011 2012 
DME Network 10.2 9.79 11.4 6.78 5.28 8.26 5.24 

South Dakota 6.33 7.34 7.39 5.65 0.99 6.67 3.93 

DME FRA Reportable Personal Injury Rates per Hundred Employees 

2006 2007 2008 2009 2010 2011 2012 

DME Network 3.83 3.54 3.5 2.38 1.38 1.69 1.38 

South Dakota 4.77 2.03 2.78 0.92 0.28 0.89 1.47 

With respect to questions 1 and 2 in your letter, I can tell you that CP made over $316M in 
capital expenditures for the five year period from 2008 through 2012. The fact that it took us 
longer than originally projected to spend over $300,000,000 in capital was a function of delaying 
some projects (e.g., the original four year bridge plan was extended over ten years) and 
tnodifying others to save money (e.g., the use of relay rail as opposed to new rail in certain 
seg1nents resulted in savings of over $25,000,000). 

Regarding the issues raised in questions 3 and 4 of your letter, enclosed are 111aps and a table 
showing track classifications in 2007 and 2013. You will see that track speeds on the DM&E 
have increased substantially since CP took ownership. Notwithstanding those improvements, 
Class III track conditions obviously do not exist over the entire DM&E. In that regard, the origin 
of the state1nent "CP has committed to investing approximately $300 Million over the next four 
years to upgrade all DM&E track to FRA. Class III Standards" appears to be a July 3, 2008 letter 
fron1 FRA Adn1inistrator Boardn1an to the STB. While we find many references by CP that we 
projected spending over $300 Million in capital over the next several years, we are unclear vvhere 
the link between $300,000,000 and Class III track originated. In hindsight, it is clear that 
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increasing the track speed to Class III on the entire DM&E would involve capital expenditures 
many tin1es greater than $300,000,000. I also note the STB's requirement that we upgrade the 
Com Lines to a 25 1nph (FRA Class II) standard by 2013 is inconsistent with the purported 
comn1itinent to upgrade the entire system to Class III standards. 

With respect to questions 5 and 6 in your letter, as noted above, CP's offering is not rigid; we 
have expressly encouraged interested parties to propose \vhatever alternatives to a simple line 
sale that they believe will n1aximize the value of the assets. We understand your concen1s that 
any new railroad be competitive and would be happy to discuss those concerns. 

In sun1, \vhoever ends up owning and/or operating the DM&E lines in South Dakota \vill get a 
railroad that is substantially safer, faster, more efficient and better n1aintained than the one CP 
acquired five years ago. Should you wish to explore these issues in greater detail, CP will 
anange for an appropriate group of representatives to meet with an appropriate group frmn the 
State. We look fonvard to working with you as this process moves forward. 

Sincerely, 

fl}1 h {~1, ;1 !_) J IJ 1 vA_!L~./z/ 
Douglas N. lv1cFarlane 
Senior Vice President, U.S. Operations 

cc: E. Hunter Harrison 
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Qtnngress nf tfre lltnite~ ~fates 
ma.sf1ingfon , :mm 20515 

Administrator Joseph C. Szabo 
Federal Railroad Administration 
1200 New Jersey Avenue, SE 
Washington, DC 20590 

Dear Administrator Szabo: 

March 21, 2013 

We write regarding an update on Canadian Pacific's (CP) compliance with the Safety Integration Plan 
(SIP) approved on September 29, 2008, by the Surface Transportation Board (STB) in relation to CP's 
purchase of the Dakota, Minnesota & Eastern Railroad (DM&E). 

As you know, CP purchased the DM&E over four years ago, with an express commitment to make 
various infrastructure and safety investments in the rail line. 

The SIP (STB Decision 11, Docket FD-35081-0) also included an express condition on the Federal Rail 
Administration (FRA) "requiring that applicants comply with the SIP and continue to coordinate with 
FRA until FRA informs us [the STB] that the transaction has been safety implemented." To date, we are 
unaware of any communication by the FRA to the STB confirming completion ofthe SIP. 

In light of the recent announcement by CP of their intention to potentially sell its rail holdings west of 
Tracy, Minnesota which would include all of the DM&E's operations in South Dakota, Nebraska and 
Wyoming, we are respectfully requesting an update on CP's implementation of the SIP. Specifically, 
we are interested to know which requirements have been met, a detailed breakdown of the annual capital 
expenditures made by CP since the transaction, what steps were taken to successfully fulfill these 
requirements, and the date of completion for each. For those requirements that have yet to be fulfi lled, 
an update on the progress is also requested. Finally, for both the met and unmet requirements, an 
explanation of how they have impacted, or might impact, the DM&E line between Rapid City and Pierre 
South Dakota, would also be helpful. 

Because CP is currently soliciting detailed information from interested parties for a potential sale of the 
DM&E rail line this year, an early response is requested. The above mentioned questions will assist us 
to ensure that South Dakota shippers are not disadvantaged, particularly as it relates to having 
competitive shipping options, should CP move forward with a sale of this critically important rail line. 
Thank you for your consideration of this important matter. 

Sincerely, 

-q~~ ~ 
Governor De.llj.J.-~ 

~~. 

Representative Kristi Noem 

PRINTED ON RECYCLED PAPER 
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U.S. Department 
of Transportation 

Federal Railroad 
Administration 

The Honorable Dennis Daugaard 
Office of the Governor 
500 East Capitol A venue 
Pierre, SD 57501 

Dear Governor Daugaard: 

1200 New Jersey Avenue, SE 
Washmgton, DC 20590 

Thank you for your joint March 21, 2013, letter to the Federal Railroad Administration 
(FRA) in which you requested an update regarding the Canadian Pacific Railway's (CP) 
compliance with the Safety Integration Plan (SIP) approved on September 29, 2008, by the 
Surface Transportation Board (STB) in relation to CP's purchase of the Dakota, Minnesota, 
and Eastern Railroad. 

Last year, CP initiated discussions with FRA concerning the SIP, and requested that FRA 
consider notifying the STB that the SIP has been completed. On February 18, 201 CP sent 
a letter to FRA outlining its progress in complying with the SIP. CP also requested that, if 
FRA was satisfied with CP's progress, the agency provide notification to the STB that the 
integration of operations has been safely completed. 

The FRA is in the process of reviewing the documentation provided by CP and is currently 
evaluating other pertinent safety information. Due to the important and complex nature of 
the SIP, FRA headquarters and regional senior staff, specialists, and inspectors are involved 
in the review. We are also reviewing accident data and other considerations. FRA is aware 
of CP's stated intention to sell their rail holdings west of Tracy, Minnesota. As such, the 
agency is working to complete its review of this matter. Once our review is completed, we 
will advise you of the findings. 

An identical copy of this letter has been sent to Senator Tim Johnson, Senator John Thune, 
and Representative K.risti Noem. I appreciate your interest in this matter. 

Sincerely, 

/I 

/Chw_ O!J!Ur/t 
Bonnie J. M:,t:;,'l { 
Deputy Associate Administrator 
for Safety Compliance and Program Implementation 

Enclosure 
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CANADIAN 
PACIFIC 

Glen Wilson 
Vice President Safety, Environment & 
Regulatory Affairs 

Suite 700 Phone (403) 319-7218 
Gulf Canada Square Fax (403) 319-3883 
40 I - 9"' Avenue SW 
Calgary Alberta 
T2P 4Z4 . glen_wilson@cpr.ca 

February 18, 2013 

Federal Railroad Administration 
1200 New Jersey Avenue 
Washington, DC 
20590 

Attention: Jo Strang· 
Associate Administrator for Railroad Safety/Chief Safety Officer • 

Dear Jo; 

RE: CP/DM&E Safety Integration Plan Accountability (SIPA) 2011 Results 

At the request of Mr. Ron Hynes, Director, Office of Safety Assurance and Compliance, I am 
submitting a final version (revised) of the draft letter, dated January 31, 2012, that I sent 
to you on February 1, 2012. The items reported as completed in the draft letter have not 
changed. This final version corrects the following editorial issues: 

• Removes the duplicative use of "Appendix B" as a reference and changes the 
"CP/DM&E Safety Integration Plan Accountability (SIPA) Results from January 2010...: 
December 31 2011"referen~e to "Appendix A" 

• Adds the final version of Vern Graham's status report dated February 17, 2010. 
(Appendix C). (The version included originally in Appendix B was an internal draft 
which was not provided to FRA. This version is being retained in this letter as 
originally provided to FRA on February 1, 2010.) 

As indicated in our original draft, the CP/DM&E team has completed the remaining attached 
actions outlined in the Safety Integration Plan Accountability document (see Appendix A for 
details). 

At this time, we would appreciate it if you could please review this information and, if 
satisfied, provide notification to the STB that the integration of operations has been safely 
completed. Such notification of the STB is contemplated by 49 CFR Part 244.17(g)(3) and 
required under Condition #5 of STB's September 29, 2008 Decision, which is quoted below. 

STB Finance Docket No. 35081- CANADIAN PACIFIC RAILWAY COMPANY. ET AL.
CONTROL-DAKOTA. MINNESOTA & EASTERN RAILROAD CORP., ET Al. Decision No. 
11 Decided: September 29. 2008, Page 27. Condition #5 

"5. Approval of the CPRC/DM&E/IC&E control application in STB Finance Docket No. 
35081 is subject to the condition that applicants shall comply with the SIP prepared 
under 49 CFR 1106, which may be updated as necessary, and continue to coordinate 
with FRAin implementing the SIP during the operations integration period. The 
ongoing safety integration process shall continue until FRA has informed the Board 
that the integration of applicants' operations has been safely completed. 

1 
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CANADIAN 
PACIFIC 

Glen Wilson 
YICe President Safety, E:mironment & 
Regulatory Affairs 

Suite700 Phone(403)319-7218 
Gulf Canada Square Fax (403) 319-3883 
401 -9111 Avenue SW 
Calgary Alberta 
TIP 4Z4 glen_wilson@cpr.ca 

Should you wish to discuss this request, or any of the specific elements of the SIPA, please 
do not hesitate to call me at 403-319-7218. 

Sincerely! 1/')d-
1 _: . 

~_/- ---/'" ./ v 
~en-WI n 
Vice President 
Safety, Environmental & Regulatory Affairs 

2 
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CANADIAN 
PACIFIC 

APPENDIX A 

Glen Wilson 
V"ICe President Safety, Em-ironment & 
Regulatory Affairs 

Suite 700 Phone ( "103) 319-7218 
Gulf Canada Square Fax ("103) 319-3883 
"101- cF Avenue SW 
Calgary Alberta 
T2P iZi glen_wilson@cpr.ca 

CP/DMitE Safety Integration Plan Accountability CSIPAl 
Resylts from Januarv 2010- December 31 2011 

A. CORPORATE SAFETY CULTURE: 

• Implemented Cross Functional Senior Safety Committee 
• Established local functional H&S Committees 
• Established formal Safety/Environmental audits based on prioritized schedule. First 

audit conducted in Mason City (Q2 2011) 
• Developed and rolled out an event based CRV violation reduction program 

B. STAFFING/MANAGEMENT OF US OPERATIONS 

• All activities under this section were reported complete in January 2010. 

C. TRAINING 

• Management & Employee - Joint Health & Safety Committee/Teams were trained in 
their roles and responsibilities, terms of reference and how to operate effective 
committees. The training also provided a variety of tools that can be used by teams 
to develop and maintain a safe working environment. 

• Training records, including required historical records, are being tracked in a 
common HR database which is available to managers. (Q3 2011) 

D. OPERATING PRACTICES 

• Implemented new GCOR manual starting (Q1 2010) 
• Implemented one Efficiency Test program in compliance with FRA regulation Part 

217 (FOps, MS, Customer Service, and Dispatch) 
• Implemented Accident/Incident Reporting finalized Internal Control Plans (ICP) 

which are harmonized with new FRA guidelines effective June 1, 2011. (Q1 2010) 
• Implemented CP policies 1 guidelines on Crew Lodging and Transportation to ensure 

consistent safety standards. (Q2 2010) 

D. MOTIVE POWER/MECHANICAL EQUIPMENT 

• All activities under this section were reported complete in January 2010. 

F. ENGINEERING 

Bridges a Structures: 

• CP/500 Inspection process implemented so that all bridges are inspected within 
these timelines/guidelines 

• Implemented CP/500 process for tracking and filing inspection reports in electronic 
database (Q3 2011) 

3 
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CANADIAN 
PACIFIC 

Glen Wilson 
V"~ee President Safety, Environment & 
Regulatory Affain 

Suite 700 Phone (403) 319-7218 
Gulf Canada Square Fax (403) 319-3883 
40 I - 9"' Avenue SW 
Calgary Alberta 
T2P -4Z4 glen_wilson@cpr.ca 

Signals a Communication 

• Required frequency of signal tests are performed and properly documented (5CA 
term 2007) including tracking of malfunctions and electronic reporting of tests and 
inspections (Q3 2011) 

• Implemented CP/500 5&C poliCies and procedures (new Requirements Book) on 
inspection, maintenance and repairs (Q2 2010) 

• Implemented CP/500 practices for ensuring reporting and tracking of prompt 
investigation of credible grade crossing warning system malfunction to determine 
the nature of the malfunction (5CA term 2006) 

Wayside Inspection Systems 

• AI! activities under this section were reported complete in January 2010. 

Earthquake Notification System 

• Implemented CP/500 protocol 

Track a Roadway Maintenance a Inspection 

• Per capital plan, removed all current in track defective rails by December 31, 2010. 

Track a Roadway (Eng Procedures and Practices) 

• All activities under this section were reported complete in January 2010. 

Engineering Rules Training and Promotion 

• Regulatory training deficiencies addressed through prioritization of key components 
and implementation of training (Ql I Q2 2010) 

• Technical training deficiencies addressed through prioritization of key components 
and implementation of training (2010) 

G. HAZARDOUS MATERIALS 

• Updated emergency response plans for key terminals and conducted training (Dec. 
2011) 

• Conducted gap analysis of current locations spill kits and responders and 
implemented or enhanced, where required 

• Implemented integrated process for community preparedness and awareness 
training. Initiatives with community emergency response groups identified and 
executed with appropriate community groups. 

• Integrated DME into the CP/500 formal audit and inspection processes to mitigate 
violations. 

• Implemented auditing and proficiency testing processes for customer service reps 
related to Hazmat documentation and inventory handling 

• Implemented customer service semi-annual document audits to ensure compliance 

4 
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CANADIAN 
PACIFIC 

H. DISPATCHING SYSTEMS 

Glen Wilson 
YKe President Safety, Environment & 
Regulatory Affairs 

Suite 700 Phone (403) 319-7218 
Gulf Canada Square Fax (403) 319-3883 
401 -9"' Avenue SW 
Calgary Alberta 
T2P 4Z4 glen_wilson@cpr.ca 

• All activities under this section were reported complete in January 2010. 

I. CROSSINGS AND TRESPASSING 

• Crossing database for DM&E property updated and all calls are being handled at CP 
Police Control Centre 

• CP Police officers deployed on DM&E Property 
• Trespass enforcement I education rolled out consistent with the rest of the CP 

network. 
• Safety presentations provided to some local law Enforcement Agencies. 
• Updated "no trespass" signage has been placed on the property and further signs 

will continue to be added consistent with CP Police policy. 

J. No section "J" in the filed DM&E SIPA 

K. INFORMATION TECHNOLOGY 

• All activities under this section were reported complete in January 2010. 

L. SECURITY 

• Integrated DME into CP's Security Management System 
• Security awareness training rolled out to all DM&E employee and managers. 

5 
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CANADIAN 
PACIFIC 

Glen Wilson 
Vice President Safety, Environment & 
Regulatory Affairs 

Suite 700 Phone (403) 319-7218 
Gulf Canada Square Fax (403) 319-3883 
40 I - 9.n Avenue SW 
Calgary Alberta 
T2P 4Z4 glen_wilson@cpr.ca 

APPENDIX B Vern Graham Draft Letter January 25, 2010 

January 25, 2010 

Federal Railroad Administration 
1200 New Jersey Avenue 
Washington, DC 
20590 

Attention: Jo Strang 
Associate Administrator for Railroad Safety/Chief Safety Officer 

Dear Jo; 

RE: CP/DM&E Safety Integration Plan Accountability (SIP A) 2009 Results 

The CP/DM&E team made significant progress in completing the actions and tactics outlined for 
completion in the 2009 calendar year~ as well as progressing a number of 2010/2011 planned 
initiatives. 

A. CORPORATE SAFETY CULTURE: 
• A Corporate Safety Plan strategy was established at the end of 2008, and for both 2009 

and 2010, DM&E Safety Plans were developed and implemented across the property 
o This annual plan includes: measure tactics and actions as well as a 3 year 

injury/train accident reduction plan, occurrence response, investigation and 
corrective action process 

o Safety Advisors were put in place on the property to cover Mechanical, 
Engineering and Transportation; supported by CP' s safety program and 
leadership 

• Train Accident Cause Finding training was conducted June 2008 and is now part of 
standard operating practices 

• A new customer safety handbook was developed and distributed to all customers in Q 1 
2009 

B. STAFFING/MANAGEMENT OF US OPERATIONS 
• The first implementation of the Integrated Operating Plan (lOP) was rolled out Ql 2009; 

as part of the CP lOP process, it is revised on a regular basis 

C. TRAINING 
• One day safety training for both managers and employees was completed 
• All functional safety training was completed 

o Functional Engineering track related training was completed in November 
(original plan Q4 2010) 

o Functional Field Operations training was completed mid 2009 (original plan Q 1 
2010) 

6 
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CANADIAN 
PACIFIC 

Glen Wilson 
Vice President Safety, EnYironment & 
Regulatory Affairs 

Suite700 Phone(-403)319·7218 
Gulf Canada Square Fax (403) 319-3883 
40 I - ~ Avenue SW 
Calgary Albena 
T2P 4Z4 glen_wilson@cpr.ca 

• Train dispatching and crew management training was completed as part of the 
implementation of the new systems 

• Training was provided for customer service employees, customers and communities 
related to hazmat 

E. OPERATING PRACTICES 
• Implemented GCOR revised communication rules 
• Implemented new Safety Rules and Work Procedure Manuals (FOps, Mech, Eng) 

(original plan was Q2 2010) 
• Implemented recommendations from comparison of SOO and DM&E Air Brake & Train 

Handling Rules 
• Integration of Drug and Alcohol testing programs complete; supported by an 

Occupational Health Nurse hired for the DM&E (June 2009) 
• Implemented CMA to ensure compliance to rest-rule agreements (June 2009) 
• Implemented PPE best practice policy and distributed PPE prior to an effective date of 

April 15,2009 
• Internal requirement to have all cars high visibility by Dec 2010 was complete in Sept 

2009 across the property 

F. MOTIVE POWER/MECHANICAL EQUIPMENT 
• The initiative related to implementation of CM422 for Train Inspections has been 

cancelled due to the fact that CM422 is a Canadian process and not applicable in the US. 
• Implemented CIM to support bad order repairs process in November (original plan Q4 

2010) 

F. ENGINEERING 

Bridges & Structures: 
• Bridge and Structures inspectors have been trained on CP/SOO policies and procedures 

(Q1 2009) 
• Implemented CP/SOO Bridge and Structures Inspection System (Q3 2009) 

Signals & Communication 
• Trained S&C employees in CP/SOO policies and procedures (Q4 2009) 

Wayside Inspection Systems 
• Completed evaluation of HBD requirements and included in 2009 capital plans 
• Waseca subdivision upgraded including implementation of two HBDs in Rochester (July 

2009) 

Track & Roadway Maintenance & Inspection 
• Implemented engineering processes related to: Red Book, rail flaw detection, track 

geometry, GRMS, high speed video imaging and laser rail, audit inspections 
• Implemented CP/SOO audit process for track inspection documents (Jan 2010) 

7 
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CANADIAN 
PACIFIC 

Glen Wilson 
Vice President Safety, Environment & 
Regulatory Affairs 

Track & Roadway (Eng Procedures and Practices) 

Suite 700 Phone (403) 319·7218 
Gulf Canada Square Fax (403) 319-3883 
401 -9"' Avenue SW 
Calgary Alberta 
T2P 4Z4 glen_wilson@cpr.ca 

• Implemented Red Book requirements for newly found defective rail (Jan 2009) 
• Red Book training and implementation complete in March 2009, seasonal employees 

completed in April 2009 
• Implemented CP/SOO process for tracking and filing inspection reports per guidelines 
• Capital plan continues to support the removal of all current in track defective rails during 

the first three years of operation 
• CP using Multi Year Planning strategy to ensure DM&E included in MYP capital plans 
• Implemented "ride with inspector" as part of Track Maintenance processes Q2 2009 

(original plan Q1 2010) 

Engineering Rules Training and Promotion 
• Audit of regulatory and technical training deficiencies complete in Q4 2008 and training 

programs/materials augmented as required 

G. HAZARDOUS MATERIALS 
• Implemented training programs to achieve and maintain compliance in HAZMAT or 

hazmat response Nov 2008 for managers and Jan 2009 for employees 
• Conducting emergency response exercises for terminals and communities included in 

regular management duties; (original plan Q4 2011) 
• Completed incident responder contractor network audit to ensure quality and service 

thresholds met 
• Spill trailer and materials in place at all fueling facilities, training in progress for 

completion end of January 2010 · 
• Emergency response training for the city of Rochester was completed (Dec 2008) 
• All DME customer service employees were trained for Hazmat qualification (March 

through June 2009) 

H. DISPATCHING SYSTEMS 
• All systems and related processes were successfully implemented per the schedule 

outlined for Train Control Management and Dispatch, Crew Management and Dispatch 
(original plan Q4 2010), and Inventory Systems/Hazmat Marshalling Protection- TYES 

I. CROSSINGS AND TRESPASSING 
• 2011 targeted initiatives in progress 

J. No section "J" in the filed DM&E SIP A 

K. INFORMATION TECHNOLOGY 
• All systems identified in the SIP A have been implemented 

o linplemented Midas/MARVIN system and processes for FRA reporting in 
December 2009 (original plan Q4 2010) 

8 
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CANADIAN 
PACIFIC 

M. SECURITY 

Glen Wilson 
V'rce President Safety, Environment & 
Regulatory Affairs 

Suite 700 Phone (403) 319-7218 
Gulf Canada Square Fax (403) 319-3883 
40 I - CJih Avenue SW 
Calgary Alberta 
T2P 4Z4 glen_wilson@cpr.ca 

• E-Rail Safe implemented in 2008; CP/SOO and DM&E E-Rail Safe programs currently 
integrating with one system managed by the CP/SOO Security team by end 2010 

• All emergency numbers on the DM&E now route to the CP Command and Control 
Center for tracking, management and assignment of issues 

For 2010, we will continue to focus on implementing and accelerating wherever possible, the 
remaining SIP A initiatives. 

If you have any questions or wish to discuss further, please call me at 612-904-5926. 

Sincerely, 

Vern Graham 
President DM&E 

9 



Exhibit DMD-3 
Page 12 of 17

CANADIAN 
PACIFIC 

Glen Wilmn Suite 700 Phone (.W3) 319-7218 
V~ee President Safety, Environment & 
Regulatory Affairs 

Gulf Canada Square fax (403) 319-3883 
40 I - 9,.. Avenue SW 
Calgary AJberta 
TIP 4Z4 glen_wilson@cpr.ca 

APPENDIX C- Vern Graham Final Letter February 17, 2010 (Unsigned Version) 

.01&£. __ _ 
"t ;.. . . ~ ..... ..... ·:;· ·-~ .. ,• . -·~·~": .. . . ,. -·· .•.. 

~-ERJIIII .......... RniMilQNfMII iMA 
PCJbrwuy 17. 2010 

Federal R.allro~ Admin.istrati.on 
1200 New Je:rsoy Avenue 
Wub·in,sto~ DC 
20590 

DoarJo; 

RE: Update on :Z009 P.rogrn11 CPIDM&E Saf'ety lntea;ration Plan AecollDtabWty 
(SIP A) 

The CPIDM&B teams made slguifioant progress in ~:ntpleting the e.cti.ons ancl'ta.otics 
outlined for ~tion in the .200.9 c:alCIJldar yeor. · 

• ·lbe one dey safety training £or both nuu1agers ttnd etnPwyees WaA eompleted 
• All :functional safety trainin.s; was completed 
• Safety Advisors were put in place on the property to cover Mechanical~ 

Engineering and Transportation; supported by CP's safety program and 
l~p ' 

•· Th«re Ia a clearly oan:un:lmicated corpot'4tc .a.£ety lttratCgy an<! pla..~ in place 
&.«OM the prgpgrty; tbis includecl an Ultmal plan with memJUTC ta.ctic.s and actions 
u well ** a .3 year b:I:Jl.U'Y/tnltl:l w:d.d.eD.t l'eCNotlon pl&o. · 

• A ntnY c:watomc •a.foty ~book. wu devel~ and dlltri1;'~uted. tc All ~u.tm~ 
• All IT •ywtlilim» w«e al.l\XICBS:fUl.ly it.n,ple:mw:d:ed per the a.ahed.ule outlitMd f'or 

'T:t'a:ln Conbol M~ont uJ.d I>iapat.cb, Crew Managm:n~ and Diapu.teb, and 
Inve:ntory S~ Ma1:ahalliug Protection ... TYBS 

• SJdll tndl.er «04 m.atcrial8 in pl.aoo at at.1 :fb.e1.inaJ :&c:ilit:i.o4 
• W&BecA 8\JlKlivhd.on upanldc:d itl41udi:a.a 1mpl9Dlcmmtion of'tvro HBDa in 

R.cc'hestar 
• J:J.Dpleolf/!Dtcd mgiDQcrin8 procaaes rela:bed 'to: Red Boak. raU flaw detection., 

1raak: aeometrY~ Oa.MS, hish ~ video :i:rtul..aina aud t..a« nd1. audit 
~OnJJ 

In ftult.. & tmmb« of'201 o and 2011 ple:oned bntiaiiv~ "W"Q'O also cc..'tttpleted in 2009. 
'I11.et~e include: 

• .hnplemcmtina the Crew Management Application in J'uly (original plan Q4 2010) 
• Implcwm.CQtina the MidaatMARVL."'f system and processes for FRA ~nrliag in 

llccarribar (oti8inal plan Q4 2010) 
• Funetional Field Operations t:ndning was e<m1pleted mid 2009 (orlgjnal plan Ql 

2010) 
• FUD.ctional Bnginoming track related training was completed in November 

(original plan Q4 201 0) 
• Customer Se:rvice/Custom.er/oommunity training was completed in Sq>tember 

(orlginal plan Q4 2011.) 
• Introduction of ·the.! new safety rulCI.I and work procedure manuals was completed 

in Q2 (original plan was Q2 2010) 

10 
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CANADIAN 
PACIFIC 

Glen Wilson 
Vice President Safety, En~ronment & 
Rqulatory Affairs 

01&£. 

Suite 700 Phone (403) 319-7218 
Gulf Canada Square Fax (403) 319-3883 
40 I - 9.., Avenue SW 
Calgary Alberta 
TIP 4Z4 glen_wilson@cpr.ca 

- • ~ .. • ~· 'I' .. - ... -~ .... • -

.......... • .......... Gwtwl •• 
• Implementation of CIM to tmpport bad onla: repair& proeess in Novcn:iber 

(orlgitW phm Q4 201 0) 

For 2010, we will continue to focus on implementing and accelerating the 
implementation of aU SIP A initiative~ on t1te property. The plan for 2'010 indudes: 

• Complete the tnflfge of training recorda for employees into a common liR 
database 

• .Complete the merge ofER.ailSafe ~es . 
• Complete the implementation of the Bartbquake Notification S}Stem 
• Eatablialt local fimd.ional Health & Sa.f«y Committees 
• Conduct tbmLa1 Safety/Eu.v.ironmental. audUs 
• Implement a cmas ilmctional serrl.o.r nfety committee 
• ])er.;elop an event based cav violation reduction program 
• Ne"W GCOR DU1ttl.lS1 rollout sttming March 31• 
• lr.lplcmcnt e.~ efficiency teat p:ogram. 

If you have any questions or wi&b to discuss further, please eall me at 612-904-5926 .. 

11 
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~U 1.)-Uf- IU IU: IJ 

JO.HU lHOHE 

Admini·stralor Joseph. C. 81AOO 
F~deml Railroad Admin.istnti'm 
1200 New Jersey Avenuet' SE 
WU:h.ington1 SD 2059.0 

UUI 

tlnitcd S tatcs :Senate 
Wh&UINGTON, DC 2:0010·4106 

Inly: 3, 2<H 3 

COt.,MITlEiiiS 
Atift<!".;l:f~f.' :H,I'UJ.fJ ~O.•at. ft)f~f.l>lW 

co~·t.~--f.l!f.. sc H<:~o: 1.. TAA'i$~<:;Rr~!:o!~ 

http.:l/th\1 n.~. tSOtHtto •. g.I)V 

On March 21. 2013. we wrote to reqtu~st detailed infonnatian. about Canndhu1. Pncitie.'s (CP) (tOmpU.an.oo 
with the Safety Integration J>lan (SIP) appinvoo Oft September 29, 2tl{}8. by tbe Su:rfac.c Tmmtportatton 
Board (STB) irt relation to Cl1' s pwdmse of the Dakota~ Minnesota &. Easte:m R3llrond (OM&£). We 
were purtlculady interested in teaming about. CP•s p:rogress in fulfilling all of' its commitments to 
upgrade the DM&I! line. For your ense ofrcrer~nce. we enc:1lose a copy of our earlier letter.) whtch 
speeiJir::nUy outUnes our request. 

On April 9 .• 20 l J:, \VC received ·an interim. respon&e from Botutle J. Murpf~y. Deputy Ansoeiate. 
AdmiuJstrator fo.r Safety Con1:pliance mtd Pmgmnt Implementation* advising that the Fe.d.eml Railroad 
Administrnti.ott. was woddng to eomplcte its review a.n<l wnuld advisu us of the fmdi:ntftS. To date., we 
have not received the specific information we feel we must have to appropriately~~ whether dn, CP 
hfls lived. up f:o its conwitm-euts, whi.eb we stood behind when this fra.nssctlon wn,s init.ia.lly proposed to 
our wnstUuents in 2607 and 20(Ht 

Due l<J th.e fact that the DM&E mU line cut& across the. entire wldtb of our state, and he-caule it i~ one of 
only two f:lw I milroads in the stat.e, the beat.th and tontinuing viability of 'b.o line ls of critical 
importunce ta the people and small businefi6S ofS<mth Dnkota. 

On. September :JtUb ofthis year. five: yean wut b.ave passed since the STil required CP to impkmt:nt tl.lc 
Sill. With. this five .. yeat d.eadl.ine lu;Onting.there ·is little t.ime to spare fur .FRA to provide the necessary 
info1mati.on we feel is import:n11t· in assessing the dcgroo to wl1idt CP hag met its commitments. At this 
critical juncture, we respeetfuUy request that you provide dtc {nfnrnunio.n we: have requested no Inter 
than July 10,. 2013. We also Mk tl-.at prior to reaching a final detenni.nation :regardittg the: camptctt:n~ 
ofth.e SJP s tllat we have t.he O)}portonity to meet with. y.ou lO discuss our concttn!~ if wty .. following our 
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oppul1uni.ty to review tbe information. we have requested.. Thank you fur your ~onsidcmtiun tmtl \ve 
look ftn'\vard to ht."flriug from. 

Sincerely~ 

~-~- '~ ~~ ~7 
Ouvemor Dennis Dau rd · 

) ~J~..D 
~·~~-~ 
ntor John Tlnmc 

E.nc. 

Senacor Tint Juh 
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Admlniffranon 

JUt 1 « ZOl! 

The 1-Ionmubte John Thune 
United States Serutte 
Washington; DC 20510 

Dear Senator Ihunc.: 

l.IVI 

1100 Ni11W J~trt~ AV~tlUI'!>, SE 
W<\~hfngton, fK 2t.tSOO 

Thank you tot your Maroh 21 and July 3, 2013) lettc.rs inquiring t"bout Canmlinn I·)acific 
RailWil)'18 (CP)enmpliartcc with. the Safety ln.tegratim:• Phm (Sit>) filed in connection with 
Cl)~s 2()08 puroh.use ufthe llakntu.; Minnesota nnd Eastern RoUrund (DM&E). ln yuur 
March 21 letter~ yuu requested an update on CP's i.ntpl.c.mentntiat1 of the su• nnd atsked. \Vhich 
reqtrireme.nt.s ofthe SlP have been m.et. nnd the dnt.es of cornpletion fur each.. You nlso asked 
which requirements have not been met, for nu updnte on the status of CJ>ts efforts to 
complete those requirements, and fbr tl detailed hrea.kdowu oftlle· ~mmm.l capital expenditures 
mad.c by CP s:ince• the transaction. 

Sin.ce approvul tlflhe tnmsacdtu\ by tlte Surface TnmNportntiou Ilourd in. 2008~ FRA hns 
workoo elose-ty with CP to m.uni.wr t.he railroad~$ complian.ce with the 811). 'l'o date. ontong 
odtcr improvements~ CP hus instnHed ndditionnl de.tecHve e.qui.pm.ent detectors~ particularly 
to the cant and west of the ci.ty Jimi.t.s of .Rochester.~ Minncso:la; worked extensively with Stnte 
tntn~portat.iun ugen~ies to ca1hmu~e. S(dety at high.way-raif. gmdc crossings along the DM&B; 
and. conducted emergency resJrotlse truining with .::<>mmnnity groups. FRA continues to 
verify nnd monit'()f Cl'ts cmnpl.iance with uU the require.rnents of th.e sn, ~ uod expect.$ 1.0 

coutimte this monitodng fbr the fun 5~year period (i .. c.~ until St~ptetnbc:r 29, 201.3) rbnt. is 
anticipated by th.e appHc.ab!e regulation. ~ee Tittc 49 Code of Federal Regulations (C.FR) 
Jlart 244~ Regulations on Safety Integration Plnns Govcming R4Jiltuad Consolidations~ 
Mergers, and Acquisid.tms o:f ControL To evaluate tlm effectiveness of actions CP has taken 
under the, SlP1 FRA tonduct:ed n detailed review of the UM&U rep<)rling dahl (and dnta 
reported by CP forthe fonuer DM&H territory) Jhnn 20()8 to 2t)l:t The sat'Ctydabuhows a 
nmrked reduction in personal injuries per 200~000 mnnA1ours (a reduction ofnlmost 
69 percent) and total. tmin accidents per mUJion train~miles (o: reduction ofovcr 80 percent). 
Accordingly1. it is clear that based on safety dnta since the merger~ CP has greatly bnprovcd 
tlu~ ovemll safety of~ t.be fi.JJmer UM&:E .. 

One arcu of concern that FRA noted. during its monitoring of the SH1
' s hnplemcnt&tiou is the 

apparent htciett~e ofudles oftrnck that CP ~~n.~sifles as ''excepted track, under FR.A ~s. Truck 
Stdety Standarcb;. Although. snd.t d.assi.fi.ctttif.m .c~m indkate th~tt track is being mnint:a:ined for 
sloweJ: train ~pe~ds and other opc.:radomd Umitntimts~ turth.er bwe!o;tigatltlu ~h~wed that n 
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·1 t. fJh · k t -~~ ·' l· c~J) '~ · d ktf ·• b • • ·• ·1 h'. 1 n:rge por lOl\ o .• , . e tntc · · c ttssttcu tlY , aN exceptc . trac. .. c.s etug. nu1mtamec at . 1g ter 
levels. Ulthnnt:ely ~ the adtninist:rntive classUicaHon of that. lrn.ck ns <l:cxcepted'' has: not 
c.uused a safety .co.m:cnJ. 

ln Yt"tur Match lctt.c.r, you a.tso reques:ted detailed fimmcinl int~)nnntion abrmt CJV.~ unnua.l 
e~•.Pilul expcudihu~s. Pttununably, your rettue,st relates to CP~:~ expenditures related to 
implementation. of the SU\ and in the SW~ CP projected. the need to invest approximately 
$300 m.ilHon in capita.! .tor .improvements t.o DME~s Hcnu::k and tics, bridges and. other rail 
tacUitle~ and systen1s and. proccsses/1 {Sec page 8:9 of the SIP). So f1trr Cl' bas iuve,atcd just 
over $300 million in the DM&E line, in part to replace existing lntl-astructure, reduce or 
eUminate temflOmry slow orders previously in place at n nmnber or key loc.ul.ions, und. in un 
effort to uldn:t:atcty remove tlte 286~000 pound restrictions on certain routes~ as well ns to 
make <>ve.ndl snfcty itnprovenl.e:nts.. Ihe.se eup.itul investmcnls are reUt.,;tcd i1t improvements 
that were made~ to include (1) instnlti.ug significant miJeage ()f conlinuous welded rail 
bet.weeu Philip and Micllnnd. South Dakota: (2) re{>la.cing sht: :SWitches ne~tr 8rookhlgS1 South 
D~tkotu~ (3) (H~tfotmi.ng substantial bridge \Vurk ncnr Rai>id Cities., South Dakof.n; (4) and 
mnjur tic replacement between Jl'airbum, Suuth l)uk<rtu, and Dakota. Junction~ Nebraska, in 
the last 2 years.. Unfbrtunately~ J;>RA doe!!. not haven de.tailed .fimmcinl breakdown of CP's 
annual capital cx:penditures and. suggests thnt CP itself would be the he&t. sonrce for that. . ~ . m,onnt:d.wn. 

FRA ct~rhlinly understands the in1porttmcc of the DM&H line to the State ofSou•b Dak<>ta 
and to that end~ as noted ubove. FRA expects to continue monitoring cp·~s compliance with 
the SlP for the ftdl 5~ycar pednd prescribt•d in 49 CF.R Sec!los.1 2,t4. l 7{g)(l). After tbn:t tim.e, 
I~RA will eottti.nue t() monitor the snfety ofCl' (including t.he thrmer nM&f! u~ttitury), us h 
does aU milrmufs. through the usc of the ngency~s inspe.ct.ion and. enforcement authority. 

I a.pp1eciate your interelrt in. thi.s 'important tmnsportation matte.r nnd. .shmdd you have any 
questions or couc(lrns regarding CI•1·S eo.mpJinnce. with the S U:t ~ l would be glad to m.cet with 
you upon request. We look forv.•ard to working willl you on thi.s and other transportation 
issues of .imJl'Ortance tu ynu nnd your eon.stitucnts, If you have .further questions~ please feel 
frt---e to contact• Mr. Niltlmn Robin~on~ FRA1S Asoociah.~ flircctor for Congressional Affilirs~ at 
(202} 493-6022 or Nfatban.Rohimn:m@dot.gov. 

An identical copy oflhis letter hns been sent tn Govemo.r Dennis Dnugn.ard, Senator Tim 
Johnson~ .and Representative Kristi Noem. 

Sincerely, 

., Joseph C. Szabo 
Administrator 
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BEFORE THE  
SURFACE TRANSPORTATION BOARD 

 

       ) 
CANADIAN PACIFIC RAILWAY COMPANY,   ) 
ET AL. – CONTROL – DAKOTA, MINNESOTA  ) Finance Docket No. 35081 
& EASTERN RAILROAD CORP., ET AL.  )   
       ) 

 
 

VERIFIED STATEMENT OF 
HARVEY H. STONE, P.E. AND JOHN M. LUDWIG, P.E. 

ON BEHALF OF 
THE STATE OF SOUTH DAKOTA 

 
 

We are Harvey H. Stone, P.E. and John M. Ludwig, P.E.  We are engineers 

and, respectively, the Executive Vice President and Vice President Engineering of Stone 

Consulting, Inc., an engineering firm that has been engaged for many large and small 

projects involving railroad freight and passenger feasibility studies, railroad track and 

structure design, railroad rehabilitation and maintenance, and civil works projects in more 

than 20 states, including South Dakota.  Mr. Stone brings more than 40 years of railroad 

engineering experience to the firm that he founded in 1996.  Mr. Stone is a registered 

Professional Engineer in 31 states, and he has testified as an expert witness in numerous 

maximum reasonable rate proceedings before the Surface Transportation Board (“STB”).  

A copy of his credentials is included as Exhibit No. 1 to this verified statement (“VS”). 

Mr. Ludwig has been with Stone Consulting, Inc. since 2003.  During this 

time, Mr. Ludwig has participated in a wide range of bridge and structure projects for 

many railroads.  Mr. Ludwig is a registered Professional Engineer in 45 states, including 

South Dakota.  A copy of his credentials is included as Exhibit No. 2 to this VS.   
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  We understand that the State of South Dakota is asking the Board to direct 

the Canadian Pacific Railway Company (“CP”) to provide the following information: 

  1. Documents sufficient to show, by calendar year, 
starting in calendar year 2009, to date: (i) each capital 
investment CP made in Dakota, Minnesota and Eastern Railroad 
Corporation (“DM&E”) and Iowa, Chicago & Eastern Railroad 
Corporation (“IC&E”) (collectively “DME”) road property; (ii) 
the location of each such investment; (iii) the dollar amount 
expended for each such investment. 
 
 2. Documents sufficient to show the amounts DME 
had budgeted, or forecasted, prior to DME’s acquisition by CP, 
for capital expenditures to be made in 2012 and 2013. 
 
 3. All source documents utilized to prepare the track 
classification chart, and the track classification schematics, 
appended to CP’s Feb. 21, 2013 letter to Governor Daugaard, et 
al. (reproduced in Daugaard VS, Exhibit DMD-2 at 7-9). 

 
We have been asked by the State to identify the types of information that 

CP would need to provide to permit independent verification of CP’s responses.  Based 

on our extensive experience with rail capital investments, we are of the opinion that in 

order to respond to the State’s requests CP will need to provide the following categories 

of information for each applicable year: 

 Timetables and track charts covering the DME system. 
 

 FRA class of track data for the DME system. 
 
 Construction and rehabilitation project data for the DME system, including 

authorizations for expenditure, start/end dates, construction specifications 
and plans, invoices, and photos or videos of the projects. 

 
 DME/CP high-level plans for DME capital expenditures. 
 
 FRA citations and inspection reports. 
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  It has been our experience that the above-listed information is routinely 

kept by large railroads in the ordinary course of business.  It has also been our experience 

that information of this type has been routinely produced by carriers in rail rate cases.  
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CERTIFICATE OF SERVICE 

I hereby certify that on this 8th day of August, 2013, I served copies of the 

forgoing Petition on all parties of record to this proceeding by U.S. Mail, postage prepaid. 

Johdiseur u~ 
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